584 . GREEN v. BELLERIVE
\ [135 Md.App. 563 (2000).]

ing Order before they sent notice of the purchase opportunity,
knew that the receiver had asked for information regarding
Partnership developments, and knew that the notices sent to
the debtor partners had been returned, None of these factors
changes our analysis or our decision. The fact is that the
receiver held only a'charging order against limited partner-
ship interests, and qut a full partnership interest with its

concomitant managemépt rights. As RULPA and the Part-

nership Agreement make clear, if the receiver wished to
become a substituted pzi‘:jtner, he was obljéabed to apply for
and obtain the consent of, all other partners. See § 10-703;
There is no evidence that he even attem/f)ted to do so. More-
over, the receiver seems to forget that/a charging order does

not prevent indebted partnei‘g from _ﬁarticipating in partner-

ship affairs, at least to the ei'(\tent An applicable partnership

agreement allows. Nor does it\prohibit the indebted partner

from keeping the charging cred;i\for informed about partner-
ship affairs."? \

\

We do not think that the receiver\or Jjudgment creditors are
burdened unfairly by the denial of these management rights,
Like other well-informed reditors, they presumably knew
that partnership interests are notoriousl}* poor security for the
repayment of a debt. “Oredit extenders who look to a part-
ner’s interest in a partnérship as a possible source of satisfac-

tion are well advised éoo take and perfect a security interest
h

rather than rely on a y
12. Notice of the purchase opportunity was sent via certified mail to the
debtor partners at the address they last designated for Partnership
correspondence, in/accordance with the Partnership Agreement and
applicable law. See CA § 9-102(b) (person has "nolice"'-lwhen written

statement of fact is mailed to such person at business or residence).
Each partner agreed in the Partnership Agreement that all notices

arging order ... [because a] partner-

relating to the Partnership should be sent to the address designated by

that partner. It is a simple task to change a partner’s designated
correspondence address.” The evidence showed that, in this case, the
addresses for the debtor partners were no longer current, and that no
substitute address had been designated for them. The receiver was free
to request that the debtor partners designate him to receive Partnership
correspondence, or otherwise to request copies of Partnership corre-
spondence [rom the debtor partners.
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ship interast is not very good collateral. . . ."_,"/IV Bromberg

and Ribstein, supra, at § 13.07(a), at 13:43./ Simply stated,
lenders should not rely on a charging order as a post hoc
substitute for \"qther forms of security that might have been
available at the fime credit was extended.

CONCLUSION

The trial court was le Qlly correc/t'fn ruling that the receiver
had no right to notice of the opportunity to purchase the Loan.
The receiver had no standir to assert any right that the
debtor partners may have had o challenge the Note purchase
under section 9-404. As a res/ul of our holding regarding the
receiver’s limited rights and standing under the Charging
Order, we will not address the recajver’s derivative conten-
tions of error regarding/the escrowed nds, the interest rate,
and the trial court’s ad/option of the Murphy Report, except to
affirm that distribufion of the escrowed funds, as recom-
mended in the Nfurphy Report and approved by the trial

_ court, may proceed.

JUDGMENT AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

763 A.2d 264
NATIONAL WASTE MANAGERS, INC.

V.

ANNE ARUNDEL COUNTY, Maryland.
No. 1717, Sept. Term, 1999,

Court of Special Appeals of Maryland.
Dee. 6, 2000.

Objectors, including county, sought review of county
board of appeals’ decision granting waste management compa-
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ny's requests for special exception and variance for rubble
landfill, subject to conditions. The Cireuit Court reversed.
Company appealed. The Court of Appeals, 339 Md. 131, 661
A.2d 682, reversed. Thereafter, the Circuit Court, Anne Arun- -
del County, Eugene M. Lerner, J., denied company'’s request .
for injunctive relief and appropriate purging provision with i

right thereto, and time period in issue is ordinarily tolled
during litigation for a period equal to time that elapsed as a
result of litigation.

4. Zoning and Planning &=467

When municipality, by action or inaction, prevents, inter-
rupts, or interferes with a permittee’s efforts to continue work

The Court of Special Appeals, Hollander, J., held that county”‘: to completion, applicable time peviod i talled,

code’s two-year period for lapsing of special exception fo
nonuse was tolled during entire course of litigation. :

Steven P. Resnick, Annapolis, for appellant.

Julie T. Sweeney, Sr. Asst. County Attorney (Linda M.

Schuett, County Attorney, on the brief), Annapolis, for appel-
lee.

Orders vacated and case remanded.

1. Zoning and Planning &=549

County code’s two-year period for lapsing of special’ ex?
ception for nonuse was tolled during entire course of extensivé
litigation, in case in which county objected to county board of
appeals’ grant of waste management company’s request’ for
special exception for rubble landfill, and county failed b¥
refused to take appropriate action to enable company

Argued before MURPHY, C.J., and HOLLANDER and
KENNEY, JJ.

HOLLANDER, Judge.

The protracted history ! of this case arises from the tireless
efforts of National Waste Managers, Inc. (“National”), appel-
lant, to establish and operate a rubble landfill in Odenton (the
“Landfill”), and the equally persistent opposition of Anne
Arundel County (the “County”), appellee, to that project.?
The County’s opposition to the Landfill has impeded Nation-
al's effort to acquire the requisite permit from the Maryland
Department of the Environment (“MDE"). Moreover, the
seemingly endless dispute concerning the proposed Landfill
has spawned numerous legal battles in various courts of this
State, including many appellate proceedings.

special exception; delay was inherent consequence of litigation,
and county’s repeated attempts to litigate company’s right to
proceed with landfill ultimately made it impossible for comp
ny to comply with two-year provision in code.

2. Zoning and Planning ¢&=465

Permittee may acquire vested rights to continue constru
tion, or to initiate and continue a use when, in good faith an
acting with diligence, permittee: (1) made a substantial change;
of position in relation to the land, (2) made substantial expel
ditures, or (3) incurred substantial obligations.

The current appeal concerns the denial of National's re-
quests for injunctive relief and an appropriate purging provi-

’

3. Zoning and P]anni'ug €465, 467

If municipality willfully delays processing application ‘tq’
prevent applicant from securing vested rights through s
stantial construction, courts grant permittee a period of t
to attempt to secure that state of completion that will vest

Our opinion in this appeal was originally filed as an unreported
decision. We have published it pursuant to the County's request.

2. National, a wholly-owned subsidiary of the Halle Companies
(""Halle"), was formerly known as Chesapeake Terrace, Inc. ("'‘Chesa-
peake”). We shall refer to Halle, Chesapeake, and National collectively
as "'National.”

v
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sion. National sought to require the County to take the B
necessary steps to enable MDE to process National's request

for a State rubble landfill permit, which National must procure
before it may legally operate the Landfill. In addition, follow-
ing a remand from this Court in connection with an earli
appeal, National asked the trial court to set an appropria
purge provision with respect to the trial court’s finding of
contempt by the County. These requests resulted in tw
orders issued by the Circuit Court for Anne Arundel County;:
both dated September 10, 1999. 1In one, the trial cou
declined to establish a purge provision, reasoning that it was
“unnecessary” because appellant’s special exception expired b
operation of law on August 17, 1997. In the other, the court’
denied National’'s related requests for injunctive relief;

Thereafter, National noted this appeal ® which the County hasl:
moved to dismiss. -‘

Appellant presents four rather lengthy questions for ou
review:
I Did the trial court (Lerner, J.) err in denying injun
tive relief on the ground that a modification to pur
ing provisions to a contempt order had modified th
underlying judgments that Anne Arundel County vi
lated State law by deleting all reference to Chesd
peake Terrace from its SWMP, where the origindi .
Judgments had become law of the case by their affi
mance by this Court and the denial of a writ. b
certiorari by the Court of Appeals, and where ‘this 3§
Court specifically rejected the argument raised in th
County’s prior appeal, holding that the underlyi
writ and order had not been modified? e
II.  Did the trial court improperly deny injunctive re
on the ground that [National] failed to safeguard its
special exception approval and that such approval 7
expired because [National] did not open and operate j'"

3. Maryland Code (1998 Repl.Vol., 1999 Supp.), § 12-303 of the Coirts
and Judicial Proceedings Article (C.J."), authorizes an interlocutofy
appeal from the denial of an injunction request.
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its rubble landfill within two years of the decision of
the “approving authority,” as set. forth in Section 12—
107, where [National] has spent over nine years in
litigation with the County seeking to protect its spe-
cial exception rights and was prevented, as a matter
of law, from opening within the two year period

because of the County’s adjudged violation of State
law?

III. Did the two year period set forth in Section 12-107
start to run, where Section 12-242(C) of the County
Code explicitly modified the term of rubble land fill
special exceptions to run concurrent with the issuance
of a permit by MDE?

IV.  Was the two year period of Section 12-107 tolled by
the County’s actions and NWM’s resort to litigation to
protect its special exception rights?

The County offers five grounds to support its motion to
dismiss the appeal:

A. The Denial of Appellant’s Motion for Appropriate Purg-

ing Provision Does Not Constitute An Appealable Or-
der.

B. Even if [National] Is Permitted to Raise on Appeal the
Issue of [the] Purging Provision of the Contempt Order
Issued Finally on August 21, 1997, the Appeal is Un-
timely.

C. [National] Is Not Entitled to Appellate Relief Because
It Failed to Exhaust Administrative Remedies.

D. The Issues Raised by This Appeal Have Been Ren-
dered Moot.

E. The Law of the Case Dictates that the Appeal Be
Dismissed.

For the reasons set forth below, we shall vacate the court’s

¢ orders and remand for further proceedings.
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FACTUAL BACKGROUND*

The issues presented on appeal do not require a full recita
tion of the long and complex history of this case. Instead, w
concentrate on the facts pertinent to the issues before us
gleaned primarily from the record and earlier appellate opin
ions.®
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the legislation was amended to omit any reference to the
Landfill.

At about the same time that National began the special
exception process, it also began the permit application process
+ with MDE. See Code of Maryland Regulations (“COMAR")
- 26.04.07.14-.16. In 1991, National submitted its request to
MDE for approval of the third and final phase of its applica-
* tion. Because the Landfill was not included in the County's
SWMP in May 1994, MDE suspended its consideration of
National's permit application, pending receipt from the County
of a written statement (“Statement of Conformance”) advising
that the proposed Landfill satisfied the applicable County
zoning and land use requirements, and was in conformity with

the County’s SWMP. See Md.Code (1982, 1996 Repl.Vol., 1999
several individual property owners sought judicial review o'E}

Supp.), § 9-210(a)(3) of the Environment Article (“E.A.").
the Board's decision in .the cireuit cour‘t. ':[‘ha County becam 3 On judicial review, the circuit court reversed the Board's
a party to the proceeding when the circuit court granted it§# g 3 P
b e n £ TR approval of the special exception and variance, on the ground

i ‘that the Board exceeded its de novo authority by imposing a
.. certain condition to its approval. National then noted an
appeal, and the matter proceeded directly to the Court of
Appeals. In an opinion filed on July 17, 1995, that Court
reversed, upholding the Board's condition as “justifiable,”
because it related “to the public health, safety and welfare.”
See Halle Cos. v. Crofton Civic Ass'n, 339 Md. 131, 149, 661
“A.2d 682 (1995) (“National I'). Reconsideration was denied
on August 17, 1995.

Despite the decision in National I, the County declined to
send a statement of conformance to MDE. Accordingly, on
October 9, 1996, National filed a seven-count complaint against
_the County in the Circuit Court for Anne Arundel County.
The first three counts are relevant here. In the first count,
- National sought a writ of mandamus requiring the County to
include the Landfill in its SWMP. In the second count, Nation-
- al also requested a writ of mandamus, directing the County to
. issue the Statement of Conformance. The third count sought
; a declaratory judgment that: (1) National is entitled to have
. the Landfill included in the SWMP; (2) National is entitled to

In 1990, National sought administrative approval from th
County for a special exception and variance to operate.
rubble landfill. After a County hearing officer denied Nations’
al's request for a special exception and a variance, Nationa
appealed to the County’s Board of Appeals (the “Board”). 1
1993, after a de movo review that produced 2000 pages 0
testimony and numerous documents, the Board granted
special exception and variance requests, subject to several:
conditions. Thereafter, numerous community associations

Prior to the judicial review hearing in the circuit court with:
regard to the special exception, a bill was introduced befor
the County Council that included the Landfill in the County’
Solid Waste Management Plan (“SWMP").! Subsequently;

4. We note that appellant failed to include a table of contents with the
Record Extract, as required by Md. Rule 8-504(a)(1). Instead, we Ha\;g?
been provided with an "Index that has page numbers that do nof;
correspond to the documents in the Record Extract. The County, tdg)
has failed to include a table of contents for the appendix included w!ﬂ;E
its brief. See Md. Rules 8-501(h) and 8-504(a)(1). ¥

5. See Halle Cos. v. Crofton Civic Ass'n, 339 Md. 131, 661 A.2d 682
(1995); Anne Arundel County v. National Waste Managers, Inc., No. 8
Sept. Term 1997, 120 Md.App. 741 (filed Mar. 25, 1998), cert. denied_
350 Md. 275, 711 A.2d 867 (1998); National Waste Managers, Inc, $
Anne Arundel County, No. 365, Sept. Term 1998 (July 16, 1998),
denied, 351 Md. 286, 718 A.2d 234 (1998); Anne Arundel County
National Waste Managers, Inc., No. 96, Sept. Term 1998, 123 Md.App
795 (filed Sept. 29, 1998), cert. denied, 352 Md. 336 (1998); Natia!
Waste Managers, Inc. v. Anne Arundel County, No. 365, Sept. Term 1
(July 16, 1998), cert. denied, 351 Md. 286, 718 A.2d 234 (199.5)‘

6. COMAR 26.03.03.02(A) provides: “Each county shall maintai
current, comprehensive, [SWMP] which covers at least the succe ing
10-year period.” i
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delivery of the Statement of Conformance to MDE; and (8).
the County acted unlawfully in failing to include the Landfill i
the 1994 amendments to the SWMP.

On November 1, 1996, National filed a motion for pa
summary judgment, limited to counts 1 and 3, in which'i
asked the court to: (1) issue a writ of mandamus directing the
County to include the Landfill in its SWMP, and (2) declat
that the County’s failure to include the Landfill in its SWMI

Bill 14-94 invaded the State's permit review prerogative;
and it is further :
ORDERED and DECLARED that the County shall

amend the [SWMP] to include [the Landfill] as a proposed
facility consistent with the law.

On April 18, 1997, the County filed a motion to revise the
order of March 26, 1997, as well as a motion to stay enforce-

% ment of the judgment, pending resolution of the motion., Less
was unlawful. Although Count 3 asked for both a declaratb than a week later, while the revisory motion was pending, the
requiring inclusion of the p‘“"j‘?Cb f“ the SWMP and a Staw. County noted an appeal to this Court from the order of March
ment of Conformance, the motion itself only sought, based o 26, 1997. See Anne Arundel County v. National Waste
Count 3, a declaration “that the County’s failure to include -thg Managers, Inc., No. 810, Sept. Term 1997, 120 Md.App. 741
[Landfill] in its [SWMP] violates [National's] legal rig ‘ (filed Mar. 25, 1998) (“National IT"), cert. denied, 350 Md.
under State law (Count 3).” The County filed a cross-motioh 275, 711 A.2d 867 (1998). The County also filed a second
for summary judgment on all counts. . motion to stay enforcement of the March 26th order, based on

Following a hearing on February 28, 1997, the circuit co /i * the pending appeal. After the circuit court denied the mo-
(Greene, J.) denied the County’s motion but granted partial tions, the County petitioned this Court to stay the order of
summary judgment to National. In its ruling, the court sa March 26, 1997, pending disposition of the appeal. We denied
that National was “entitled to partial summary judgmentioh that request on June 27, 1997. On July 16, 1997, the Court of
count 1, mandamus, ordering that the [National] project:]

b Appeals imposed a brief stay of enforcement pending its
included in the SWM Plan....” It also ruled that Nation review of a petition for certjorari.
was entitled to a declaration that the County had violated
State law by failing to include the proposed Landfill in ‘the
SWMP. Accordingly, the court required the County to ame
the SWMP to include the proposed facility. N evertheless;
trial court recognized that “final authority” for the projech
rested with the State, and that the court’s determination “only.:i
gives [National] a right to be included in the Plan,” but “dgeg=:
not ... require the MDE to issue a permit.” In other wor
it was up to MDE to determine whether to issue the permit 3
The court’s opinion and order of March 26, 1997, further;
provided, in part: : )
ORDERED and DECLARED that the [Landfill] be:i
cluded in the Anne Arundel County [SWMP]; and
further fi
ORDERED and DECLARED that the County in dele
ing all reference to [the Landfill] as a proposed facility:if

On June 3, 1997, in the midst of the County’s unsuceessful
efforts to obtain a stay of Judgment, National filed its first
petition for contempt, alleging that the County had failed to
comply with the order of March 26, 1997. National averred:

It has been more than two months since this court issued its
order declaring that the County violated the law and requir-
ing the County to remedy its unlawful action by complying

with the law immediately. The County has done nothing to
comply.

Therefore, National requested, inter alia:

That this Court pass an Order requiring the Defendant to
commence action within 24 hours necessary to include the
Project in its Solid Waste Management Plan, and to deliver
- to the State within 24 hours the written statement that the
project meets all applicable County zoning and land use

A4
L
B

i LY
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requirements and is in conformity with the County’s Solid
Waste Management, Plan.

In its answer, the County defended largely on the grounds
that it had appealed the circuit court decision, and it had
obtained a stay of enforcement from the Court of Appeals’on
July 16, 1997, rendering the circuit court without Jjurisdiction
to take further action until resolution of the appeal in this
Court. After the Court of Appeals denied the County’s. re:
quest for stay, the County filed an amended answer to thg 2
contempt petition, denying that it was in contempt.

Following a hearing, the circuit court found the County
contempt of its order of March 26, 1997. 1In an oral opinion
the court reasoned: ‘

In this case, it has been a long struggle, a long battl
between [National] and the county to get the developmeiit

March of 1997 in light of the request for mandamus;’ :
written Opinion, which in reading it again, it is very clea
and very concise as to what the Court was directing.

On August 1, 1997, the circuit court issued a contempt ord
(the “original contempt order”) stating, in part: _
1. [The County] is hereby adjudged in contempt of t}
Court's order dated March 26, 1997, and is hereby fined I;ﬁ_
sum of Two Hundred and Fifty Thousand Dollars ($250,000
for its contempt of the Order of this Court, and
2. That [the County] may purge itself of that contempt b‘
taking each and every of [sic] the following actions: :
A. [The County], through its Department of Pubh_
Works shall provide within five days of the date of th
Order, its written statement to [MDE] that the [Landfill
meets all applicable county zoning and land use requifé
ments and is in conformity with the County’s [SWMP];" anc
B. [The County] take [sic] all steps consistent with 13
to act upon an ordinance to include [the Landfill] in the Plan

as an emergency measure, effective as of the date which-'i’s._ .
enacted; and il
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€. [The County] shall enact that measure at the earliest
possible date, represented by the County to be September
2,1997; and,

D. [The County’s] role in landfill regulation has been
limited by [MDE]. Therefore, [the County] may add to the
language set forth in the proposed ordinance submitted to
this Court a statement of the history of the proceedings
related to [the Landfill], but shall delete the proposed
language, cited below:

Due to the amount of time that has passed since the
initial application, [MDE] has required updated technical
report submissions prior to scheduling the public hearing
on the proposed plan. Many of the site specific informa-
tion such as facility size, design specifications, buffer
zones, environmental controls, waste types and quantities,
waste sources, facility service capacity and life projects,
therefore are not known at this time. Once all this
information is made available to the County, this Plan will
be amended to include such information as well as the
manner by which the facility will operate.

(Footnotes omitted).

Thereafter, the County complied with § 2.A of the original

- contempt order when, on August 4, 1997, the Deputy Director
of the County’s Department of Public Works sent a Statement
of Conformance to MDE. It said:

Pursuant to the enclosed judicial order, the Anne Arundel
County Department of Public Works informs you that the
[Landfill] meets all applicable [Clounty zoning and land use
requirements and is in conformity with the County [SWMP].

. As we shall see, infra, the County’s Statement of Conform-
- ance had a rather short life span.

On August 21, 1997, the circuit court amended its original

. contempt order, sua sponte (the “amended contempt order”),
© pursuant to C.J. § 6-408. The amended contempt order
provided, in part:

The issue here is not the process by which the County
complies with State law. That matter was not presented to
the Court. Therefore, the County is not restricted in using
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methods available to it to accomplish its legisl‘ative mandate, .
as declared in the order of this Court dated March 26, 1997
Therefore, it is . .. e
ORDERED, that provisions 2.B, C, and D, of the [origi
nal contempt order], are, hereby deleted as those provisions
are unnecessary in view of the County's certification
compliance with provision 2.A. ;
ORDERED, that [the County] shall comply with State
law, as interpreted above by the Court, so that MDE ma
consider whether the [Landfill] is needed.
ORDERED, that all other provisions of [the ori
contempt order] remain in full force and effect.

1997, the County’s Department of Planning and Code Enforce-
ment wrote to MDE stating that, pursuant to Anne Arundel
County Code, Art. 28, § 12-107(a) (1985 & Supp.1999)
(“A.A.C.C."),* National’s “special exception approval obtained

- on December 12, 1993, was rescinded by operation of law
effective August 23, 1997[sic].”

1

Thus, the County asserted that the special exception ex-
pired on August 23, 1997, even though it had written to MDE
less than three weeks earlier, on August 4, 1997, advising that
National’s proposed landfill “is in conformity with the County
[SWMP].” The County’s letters spawned the filing by National
in December 1997 of a second contempt petition. In that
petition, National complained that the County had failed to
", comply with either the original or amended contempt order.

A few months later, on March 25, 1998, this Court filed its
opinion in National I1, alfirming the Order of March 26, 1997.
i", That Order, as we noted, granted partial summary judgment
~ to National with respect to counts 1 and 3 of its complaint.
The Court of Appeals subsequently denied certiorari.

On April 17, 1998, the County filed an amended answer to

National's second contempt petition.” The County claimed,
inter alia, that it complied with the purge provision when, on
- August 4, 1997, it notified MDE that National was in conform.-
ity with the SWMP. The County also noted that the amended
contempt order “deleted any directive that the [Clounty's

. SWM Plan be amended to include” the Landfill. Further, the
¢ County asserted that National's special exception approval
expired by operation of law on August 17, 1997, and National
“failed to apply for extension of the approval.” Therefore, it

gina

The trial court issued the amended contempt order, whi 3
deleted paragraphs 2.B, 2.C, and 2.D of the original contempt
order, afler it became aware that the County had complied
with 12.A of the original contempt order. Obviously, th’g!
court did not then know that the County would later withdraw:
the Statement by Conformance by advising MDE that the
special exception had expired. In doing so, the County,
effect, rendered the Statement of Conformance, issued
satisfy 112.A, of no help with regard to National's effort t&
secure the necessary MDE permit. ‘

On August 28, 1997, during the pendency of the County’s
appeal from the Order of March 26, 1997, the County no
yet another appeal to this Court, which challenged the findings
of contempt in both the original and amended contempt or-
ders. Anne Arundel County v. National Waste Manage
Inc., No. 96, Sept. Term 1998, 123 Md.App. 795 (filed Sept. 29;
1998) (“National IIT"), cert. denied, 352 M. 336, 722 A.2d 63
(1998).

While both of the County's appeals were pending, the:
County sent two letters to MDE, one on November 19, 199
and the other on December 10, 1997. Both letters advis
MDE that National's special exception had expired by opera
tion of law in August 1997.7 In the letter of November 194

MDE that the special exception expired on August 23, 1997. The
County later corrected that assertion, stating that “the act

ual expiration
date was August 17, 1997."

8. Unless otherwise noted, all references (o A.A.C.C. are to Article 28,
zoning.

i,
7. Curiously, in the factual summary of its brief, appellant only mention§

) 259, Its first answer was filed one day earlier and was not materially
the letter of November 19, 1997. We also note that the County advisecj-

different. '

AT MGEREL ;e S SENC T
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claimed that, pursuant to A.A.C.C. § 12-107, the County had
the right to inform MDE that the special exception had
expired, which it did by letter of November 19, 1997. g

According to the County, National was required by AACC,
§ 12-107 to operate the Landfill within two years from i
receipt of the special exception. The County recognized that
the two-year period set forth in § 12-107 “was tolled by th
litigation arising directly from the grant of special exceptidﬁ
approval. Such litigation concluded with the issuance of the:
court of special appeals’s [sic] mandate on August 17, 1995.” i
Thus, according to the County, the two-year period was tolled
until August 17, 1995, and expired on August 17, 1997. Th
County also maintained that the lower court's orders did not
bar the County from notifying MDE “of the current status of
an applicant’s special exception approval,” nor did they excuse
National from its obligations to comply with local law and
“safeguard” its special exception. B !

A hearing was held on National's second contempt petition
on April 20, 1998. In a memorandum opinion and order filed
on April 22, 1998, the court (Lerner, J.) denied Natlonal'
second contempt petition, reasoning, in part:

The County cannot be held in contempt of Judge Greene‘é
[original contempt] order as long as the County has com-
plied with the order. The order specifically required that
the County take the steps listed [in § 2 of the original
contempt order] in order to purge the $250,000 fine foit
contempt. The County did comply with Judge Greene'
order. The County sent a letter to MDE on August 4, 1997,
stating that the [Landfill] “meets all applicable county zon:
ing and land use requirements and is in conformity with thé
County [SWMP].” :

Meanwhile [National's] special exception approval whicl
was granted on December 12, 1993 expired on August 17;

10. We note that it was the Court of Appeals that denied reconsideratio
in National I on August 17, 1995.
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1997. The applicable section of the Zoning Article of the
Anne Arundel County Code specifieally states:

§ 12-107 RESCISSION.

(a) Except as provided in subsection (b) or subsection
(c) of this section, approval of a special exception is
rescinded by operation of law if:

(1) action to implement the use is not begun within
one year after the decision of the approving authority;
and

(2) the use is not completed and in operation within
two years after the decision.

Even though [National] received its special exception
approval on December 12, 1993, and was to expire on

- December 12, 1995, due to the two year time frame provided

by the County Code, the approval date was extended until
August 17, 1995. The approval date was tolled until Au-
gust 17, 1995, because that was the date of the Court of
Special Appeals mandate [sic] "' therefore, the special ex-
ception approval was to expire on August 17, 1997.

The County cannot be held in contempt of a court order
for [National’s] failure to comply with specific provisions of
the County Code. The County was well within its right to
notify MDE on November 19, 1997, of the expiration of
[National’s] special exceptions approval. It was [Nation-
al’s] responsibility, not the County’s, to safeguard it [sic]
special exception approval by requesting an extension prior
to its expiration on August 17, 1997. Therefore, because
[National] did not seek an extension of its special exceptions
approval, it has lost the approval. The County cannot be
held in contempt for such a result.

i (Emphasis added) (citations omitted).

On May 1, 1998, National filed a motion to alter, amend, and

revise the judgment denying its second petition for contempt,
: which was denied on May 19, 1998. As a result, National filed

11. See Footnote 10, supra.
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Thereafter, on or about July 7, 1999, National filed an
“Amendment by Interlineation,” amending National’s October
9, 1996, complaint by adding Count 8 as well as several new
factual averments. Count 8 read, in pertinent part:

The County’s action in forwarding the November 19,
1998, [sic] letter to MDE notifying MDE that [National’s]
special exception had been rescinded, has unlawfully
blocked the processing of [National’s] state rubblefill permit
application and has unlawfully interfered with the pre-
emptive state statutory scheme for rubble licensing....

Wherefore, [National] prays that this Court:

(a) Issue an injunction directing the County to forward a
written statement to MDE withdrawing its letter dated
November 19, 1998[sic] and to notify MDE that the [Land-
fill] meets all applicable zoning and land use require-
ments. ... "

National also filed a “Request for the Imposition of an
- Appropriate Purging Provision” (the “purge motion”) and two
separate injunction requests, each styled “Request For In-
junction.” The first asked the court to issue a permanent
injunction requiring the County to place the Landfill in its
. SWMP. The second sought an injunction in accordance with
Count 8 of National's amended complaint. Although it is
unclear from the record, it appears that National's summary
judgment motion of December 1, 1998, its requests for injune-
tion of July 7, 1999, and the purge motion, were all before the
- court at an evidentiary hearing on September 9, 1999. The
next day, the court (Lerner, J.) issued the two orders that are
at issue here. In one, the court refused to grant appellant’s
- requests for injunctions. The other denied the purge motion.
The court did not specifically address National’s December 1,
1998, summary judgment motion, however.

an “amended” notice of appeal  to this Court on May 28,
1998, challenging the circuit court’s denials of the second
contempt petition and the revisory motion. Pursuant to the
County's motion, we dismissed that appeal on July 16, 199812

Subsequently, on September 29, 1998, we issued our opinion
in National III, which affirmed the finding of contempt em:
bodied in the original and amended contempt orders. Nation-
al II1, slip op. at 15. Nevertheless, we vacated the purge
provision set forth in § 2.A of the original contempt order:
We did so because National only moved for summary judg:
ment with respect to Counts 1 and 3 of its initial complainl;} s
and the Statement of Conformance that was the essence of the’
purge provision in 12.A was the subject of Count 2. Although
Count 3 also included a request for the Statement of Conform-
ance, National did not ask for relief pursuant to that count:in
its summary judgment motion. Consequently, we concluded
that 1 2.A of the original contempt order exceeded the scope 0
the March 26th order. Because the court deleted the other
purge provisions when it issued its Amended Contempt Order:
we remanded “to the circuit court for reconsideration of an
appropriate purging provision.” Id., slip op. at 18. g

On December 1, 1998, appellant moved for partial summary
judgment as to Count 8(b) of its complaint, seeking a declara:
tory judgment that the County acted unlawfully by refusing
issue a written Statement of Conformance to MDE pursuan
to E.A. § 9-210, informing MDE that the Landfill conform
with the SWMP and other zoning and land use regulations
National also requested an injunction directing the County to :
provide the statement of conformance.

12. It is unclear from the record if an earlier notice of appeal was file
as to these specific complaints,

With respect to the Order denying the injunction requests,
the court explained the basis of its decision in a footnote,

stating: “Judge Greene's Amendment deleted the request that

13. Although the mandate is in the record with respect to the dismissa
we are unable to locate in the record our Order dismissing the appeal,’
the County’s motion to dismiss the appeal, or National's opposition to:
it. Therefore, we do not know the basis for the motion or the reason’

CP - . (]
for our decision to dismiss the appeal.

14. Appellant did not mention the County’s letter of December 10, 1997.
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the County include the Chesapeake Terrace Facility in the
solid waste management plan by Order dated August 21, 1997.
Judge Greene deemed the plan unnecessary.” The court did
not address the significance, if any, of Judge Greene's decision
to issue the Amended Contempt Order after he was informed
that the County had complied on August 4, 1997 with 12.A of
the original contempt order. With respect to the other Ordei
denying the purge motion, the court also provided its reason-
ing in a footnote. It said:

This issue is moot. On April 21, 1998, there was a denial ‘Qf
the second Petition for Contempt. This court found that.
the County acted properly in contacting the Maryland De
partment of Environment that the special exception grantec
[to National] expired on August 17, 1997 and there was no
need for the county to include the property in the [SWM‘

(b) A special exception for a clay and borrow pit or sand
and gravel operation is rescinded by operation of law if
action to implement the use is not begun within one year
after approval of all necessary permits, but no later than
two years from the date of the granting of the special
exception, unless the applicant has diligently pursued all
permits and not received them despite due diligence.

(c) With respect to a special exception for a substation,
the approving authority may, for good cause shown, extend
the time periods set forth in subsections (a)(1) and (2) of this
section by up to two and one-half years each.

(Emphasis added).

National claims that A.A.C.C. § 12-107 must be read in
- conjunction with A.A.C.C. § 12-242. Section 12-242(b) sets
" forth specific criteria applicable to rubble landfills. In addi-
tion, § 12-242(c) provides that “[t]he term of a special excep-
tion for a sanitary landfill operated solely for the disposal of
“rubble shall be concurrent with a permit or any extension of a
. permit for the operation that is issued by the State.” Thus,
i . appellant contends that, through the enactment of § 12-242(c),
the County Council “necessarily modified the operation of
' § 12-107(a) to run from the issuance” of an MDE rubble
' landfill permit. Because National does not yet have a permit
from MDE, National claims that, logically, the term of its
special exception cannot expire under § 12-107(a), before it
even begins under § 12-242(c). National argues: “As landfills
cannot open as a matter of law without the issuance of a
permit from MDE, it can hardly be concluded that the special
exception approval will expire during that state permit pro-
" cess,” National also maintains that § 12-242 “brings rubble
 fills in line with the law addressing those sand and gravel
;'..operations." Therefore, appellant asks us to conclude that,
~ through enactment of § 12-242(c), the County Council sought
- to treat rubble landfills in the same manner as other land uses
. gpecified in § 12-107(b).

Appellant noted the present appeal (“National IV") from
both orders of September 10, 1999, We shall include addition-
al facts in our discussion.

DISCUSSION

We begin our analysis with consideration of a threshold
question: Did National's special exception expire by operation<
of law on August 17, 1997, as the County contends and as th
court below ruled. If National’s special exception expired i<

- December 1997, the County maintains that National would né
have been entitled to the injunctive relief requested at t
hearing in September 1999, or to a revised purge orde%‘

< af
AA.C.C. Art. 28, § 12-107 is relevant here. It provideg

(a) Except as provided in subsection (b) or subsection (¢,
of this section, approval of a special exception is 'rescmde
by operation of law if:

(1) action to implement the use is not begun within On'
year after the decision of the approving authority; dn

(2) the use is not completed and in operation wit
two years after the decision.

-~ Appellee counters,‘ inter alig, that National's contentions
concerning §§ 12-107 and 12-242 contravene well established
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tenets of statutory construction. The County contends . tha

the plain language of § 12-107 clearly provides that a speci
exception lapses by law if the use is not in operation withiti}
two years after issuance of the special exception. Moreoy
the County maintains that the permit process provides. fo)
exceptions to the two year limit only in limited cirecumstanece
that do not apply here. For example, § 12-107(b) provide
for an exception only for clay and borrow pits and sand a

- 107(a) was tolled during the entire course of the litigation in
- this case. We explain.

We begin by noting that the County has readily acknowl-
dged that the principle of tolling has some application in this
!case. According to the County, “the two-year period set forth
g5 : n [§ 12-107 of] the [County) code was tolled by the litigation
v ~ arising directly from the grant of special exception approval.”
" Thus, the County conceded below, as it does here, that Nation-
al's special exception, which was granted on December 12,
. 1993, did not expire two years later on December 12, 1995,

n
gravel operations. A special exception for these operations
expires “one year after approval of all necessary permits,’; or
two years after the date of the granting of the special e
tion, whichever comes first, unless “the applicant has dilige'| !
ly pursued all permits and not received them despite dq%
diligence.” 1In addition, § 12-107(c) only provides for a “goods
cause” extension with respect to substations, which are h
involved in this case. As the statute does not include ruflbl i
landfills, the County argues that the limited exception pro"‘f"d@ d
ed by § 12-242 does not benefit National. '

We shall focus on National’s contention that the time period
set forth in § 12-107 was tolled by the entire course ang
duration of the litigation, as well as the County’s condul
Notwithstanding the zoning approval, National claims that
County prevented it from operating the Landfill within
time prescribed by § 12-107 and, therefore, the special ex
tion did not lapse.

National did not implement the special exception by the tolled
“date, the County contends the special exception expired two
- years later, on August 17, 1997, pursuant to § 12-107.

The circuit court adopted the County’s view as to tolling. It
expressly determined that the two-year period set forth in
12-107(a) was “tolled” pending resolution of National I,
volving the direct challenge to the special exception.

Both the County and the trial court seemingly ignored the
‘history of extensive litigation involving the parties, arising
om the County’s failure or refusal to take the appropriate
ction to enable National to pursue acquisition of the permit
from MDE, in order for National to implement the special
exception. Moreover, neither the County nor the court ad-
~dressed why the continued litigation in this case does not have
the same tolling effect on § 12-107 as did the first round of
litigation in National I.

[1] 1t is undisputed that the special exception alone did 10§ 4
entitle National to operate the Landfill, National could i
lawfully operate the Landfill without the Tiecessary permit
‘from MDE. According to National, the County’s failure, sif
1994, o include the Landfill in the SWMP precluded Nationd
from obtaining the requisite permit from MDE. Moreo
although the Court of Appeals issued its decision in Natio
in 1995, the parties have been engaged in ongoing Iitigati6ﬁ£
since 1996, by which National has attempted to force th
County to place the proposed Landfill in the SWMP. Given thig:
facts and circumstances attendant here, we are persuaded;h

i In its brief, the County asserted that National “had, at the
very least, between August 1995 and August 1997 to imple-

ent the use or to seek an extension, [but] it failed to do s0.”
The County argues that National could have and should have
gought “a variance from the time limits” of § 12-107, pursuant

National's claim that the two-year period set forth in §.

to AAC.C. § 16-101. Because it failed to do so, the County
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contends that the special exception lapsed.  Section 16-101
states:

§ 16-101. General powers and duties of Administrative
Hearing Officer. '

(a) The Administrative Hearing Officer shall conduct'q,
public hearing on a petition filed for changes or reclassifi
tion of the use of property. The Administrative Heari

Officer shall grant or deny the change or reclassiﬁcation_u‘; ‘
accordance with law. 3

the County’s position that National was required to seek an
extension.

Additionally, the County asserts that appellant’s “cause does
not warrant the application of equitable relief.” It could only
reach that conclusion by overlooking what happened in the
period after the Court of Appeals denied reconsideration in
National I on August 17, 1995. See Halle, 339 Md. at 131, 661
A2d 682. As we noted, this matter arises from National's
suit, filed against the County in 1996, seeking to enforce
National’s right to include the Landfill in the County's SWMP.
National prevailed when the trial court awarded partial sum-
mary judgment to appellant in March 1997, “ordering that
[National's] project be included in the SWM plan” and issuing
“a declaration that the County has violated the law in failing to
do so .” National still could not obtain MDE review, however,
because the County challenged the court’s ruling on appeal.
That challenge failed when, in March 1998, this Court, inter
alia, upheld the trial court’s Order of March 26, 1997, by
which the County was ordered to include the Landfill in the
SWMP. See National II. After the County was found in
contempt in August 1998 for failing to abide by the Order of
March 26, 1997, the County sought to overturn that finding on
appeal. Again, the County was rebuffed when we issued our
decision in National II] in September 1998. There, we recog-
nized in dicta that we had before us “the third in a series of
appeals involving the County’s attempts to block National’s
gfforts to operate a rubble landfill....” Id., slip op. at 1
(emphasis added).

(b) The Administrative Hearing Officer may grant vari:
ances from and make special exceptions to this article,;
subject to the provisions of this article, P

(¢) The Administrative Hearing Officer may impose addi-
tional restrictions, conditions, or limitations applying to. g *
zoning map amendment, special exception, or variance.- _ ‘
may be considered appropriate to preserve, improve, oi'
protect the general character and design of the land or
improvements, or of the surrounding or adjacent land and
improvements. After the zoning or rezoning of land, the
Administrative Hearing Officer is authorized to apprové or :
disapprove the design of buildings, construction, landséépi; :
ing, or other improvements, alterations, or changes made or
to be made on the subject land to assure conformity with
the intent and purpose of this article. aE:

suggests that § 16-101 applies under the particular circum:
stances of this case. Cf. Cromawvell v. Ward, 102 Md.App. 691,
719, 651 A.2d 424 (1995) (stating that a variance must be based
on uniqueness of difficulties with respect to the partieular
land). Indeed, we do not see how National would have bee
entitled to obtain an extension of the special exception pursi-:
ant to § 16-101. Alternatively, in a footnote, the County
refers us to two New York cases to support its claim that;
even if § 16-101 does not apply here, “an approving authority:
has the discretion to extend special exception approval?
Whether such discretionary authority exists is beside th
point. The alleged discretionary authority does not suppo

It is clear that, since 1994, with the exception of the brief
period from August 4, 1998 to November 19, 1998, when the
County sent MDE the Statement of Conformance because of
the purge provision, the County has never taken any meaning-
ful steps to include the Landfill in the SWMP. Therefore,
MDE has not been able to undertake review of National’s
permit request, despite zoning approval from the Board. Al-
though the trial and appellate courts of this State have ruled
against the County virtually every step of the way, National is
no further along in its quest to operate the Landfill than it
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was when it first began the project almost a decade ago.

the contrary, if the County is correct that the special exception;
has now expired, National’s position has deteriorated substan-
tially. Indeed, National will have lost the proverbial war
despite winning almost every battle.

within a specified period. 4 ZIEGLER, RATHKOPF'S THE LaAw oF
ZONING AND PLANNING, § 50.03 (4th ed. Rev.1994). The ma-
Jority view provides that a permittee may acquire vested
rights to continue construction, or “to initiate and continue a
use” when, in “good faith,” and acting with diligence, the
permittee “1) made a substantial change of position in relation
to the land, 2) made substantial expenditures, or 3) incurred
substantial obligations.” Id, § 50.04 (emphasis added).

legal rights. At the same time, we. cannot disregard that.
delay is an inherent consequence of litigation, and the Coun
ty’s repeated attempts to litigate National’s right to proce
with the Landfill ultimately made it impossible for National tol
comply with § 12-107. If the County were correct in.itg
analysis as to tolling, it would mean that a developer facing a
time-related condition could almost always be thwarted in:its
efforts by the inevitable delay resulting from litigation; 're*
gardless of the merits; the right to proceed would necessaril_f
expire before a court could rule otherwise. We cannot accept!
that logic, which elevates legal gamesmanship to new heigh
Here, National did not comply with § 12-107 because the

County’s exercise of its rights made it impossible for Nationa}
to do so. Agie)

[3,4] Moreover, Rathkopf recognizes that circumstances
. may arise that toll the applicable time period. Ifa municipali-
'ty “willfully delays processing an application in order to
prevent an applicant from securing vested rights through
substantial construction ... the courts grant the permittee a
period of time to attempt to secure that state of completion
that will vest his right thereto.” Id, § 50.03. Further, the
time period in issue is ordinarily tolled during litigation “for a
period equal to the time that elapsed ..."” as a result of the
litigation. 7d, § 50.04. In addition, when “a municipality, by
action or inaction, prevents, interrupts, or interferes with a
permittee’s efforts to continue work to completion, the time
- period is tolled.” Id, § 50.03.

The case of Fromer v. Two Hundred Post Associates, 32
Conn.App. 799, 631 A.2d 347 (1993), is particularly instructive,
There, a challenge was lodged to the extension of a wetlands
- permit issued to a developer. The permit was conditioned
! upon the developer obtaining a zoning permit and commencing
significant activity within one year of issuance of the permit.
Subsequently, the plaintiff claimed that the permit expired “by
- the passage of time.” Id. at 850. The court noted, however,
that the “defendants have been involved with the present
application for an inland wetlands permit since 1987 [(i.e., 6
years)] because of the appeals brought by a single plaintiff,”
id, who challenged every phase of the process, such as zoning
site plan approval and coastal area management site plan
approval. Accordingly, the court held “that, on the facts of
this case, in which a valid permit was issued to conduct a
1 regulated activity within a specified time period and appeals

We have not uncovered any Maryland cases discussing the
concept of tolling in the context of this case. Nor have Wé"
been referred to any applicable Maryland cases. Neverth
less, other authorities suggest, by analogy, that the tolli B
principle ought to apply to the circumstances of this ¢

The County acknowledges that § 12-242 “was intended t'o‘
statutorily capture the judicial doctrine of ‘vested rights”” If;
distinguishes the present case from a vested rights case,
however, because National never acquired a permit. The:
County contends that when an entity has obtained a permit, i
has obtained a right “deserving of a higher level of protection .
and should not be lost simply through the passage of time.”
To be sure, a special exceplion is not a permit. Neverthel
we do not believe the outcome of this case necessarily depends -
on National’s status as a permittee. _ :

[2] Like the special exception in issue here, permits
often conditioned upon commencement of the particular us
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from the granting of the necessary permits -to conduct thal
activity were not resolved within the time period during whic
the activity was required to begin, that time period is tolle

until all litigation is completed.” Id. at 349. The court’s
reasoning is compelling:

615 (footnote omitted). The court agreed, stating: “The in-
herent delays in the normal course of a lawsuit may then
effectuate the remedy an opponent seeks without any court
ever reaching the merits of the case” Id. Moreover, the court
labeled as “unjust” the “specter of the adversaries of develop-
In this case, the defendant[s] complied with all the appli ment prevailing without a hearing on th.e.merlt.s. - 1d
Therefore, the court concluded that, “when it is equitable to do
s0,” the developer’s time within which to comply with certain
conditions should be tolled, if the developer “is prevented from
satisfying the named conditions by the legal intervention of
third-party adversaries. .. .” Id.

Belfer v. Bldg. Comm’r of Boston, 363 Mass. 439, 444, 294
N.E.2d 857, 860 (Mass.1973), also provides guidance. There,
Carol Management, Company (“Carol”) filed an application for
a building permit requesting permission to erect a multi-story
building. The permit was denied on the ground that the
proposed building violated certain provisions of the local zon-
ing code. Carol appealed to the board of appeal and obtained
the necessary variances, which entitled Carol to a building
permit for two years. By statute, the variances would expire
if not used within two years from issuance. The issuance of
variances was challenged on appeal by persons claiming to be
aggrieved. Consequently, Carol sought declaratory relief,

_ asking the court to rule that the appeal challenging the
the expiration of a conditional plat approval granted by the; variances tolled the two year period during which the vari-

planning commission. Although the developer had obtained, ances had to be used. The court concluded that “rvelief from
preliminary approval, he had to satisfy certain condii:iop,sll time limitations ... where a legal impediment exists to the
within a year. In the meantime, several adjoining landownei‘lt use of a benefit, should .. . be given where an appeal from the
challenged the plat approval. Accordingly, the developer. res granting of the variance creates ... real practical impedi-
quested an extension to complete the conditions, but tl}g ments to the use of a benefit.” Id. at 860. It reasoned that
request was denied. - “[o]therwise a variance which was lawfully awarded can he
frustrated by the delay inherent in an appeal” and “[ulnless an
appeal tolls the time period, many variances would be mean-
ingless.” Id.

We also consider noteworthy the case of Preseault v. Wheel,
- 132 Vt. 247, 315 A.2d 244 (Vt.1974). There, the permit was
issued to a developer to construct family houses, but the
permit was only valid for a year. The developer did not start

“

exercised his legal right opposing the granting of the pér:
mits before the appropriate boards and the courts. Th
defendant(s] prevailed both before the regulating agenci_lg
and in the courts. Yet, six years later, the plaintiff is befdi""
this court arguing that because of the passage of time the
inland wetlands permit has expired.

The regulatory process is not designed to be a spidegj,{i
web, snaring one who JSollows all the regulations and sta
utes, obtains all the necessary permits, and successfully
defends a series of appeals, but then loses his rigkt“fﬁ
proceed because the passage of time has caused the pemﬁ%ﬁé
lo expire. s

Id. at 353.

App.3d 747, 627 N.E.2d 611 (1993), is equally helpful. In that
case, a developer challenged the lower court’s refusal to sta

On appeal, the developer claimed, inter alia, that the peny:
dency of the litigation should toll the time limit because it
prevented him “from timely satisfying conditions attached to
final plat approval....” Id at g14. Further, the developer;
argued that “the net effect of the appeal, in combination wi
an inflexible time requirement, is that any ‘nimby’ has th
capacity to block a project merely by bringing suit.” Id, at
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construction within a year because of several “legal battles”
with adjoining landowners. 315 A.2d at 245. Meanwhile, the
city had changed its zoning ordinance so that the developmen
no longer complied with the new law, and the builder. was
unable to renew the permit because of the change in. thé
zoning law and the failure to commence construction. Mor

over, there was no “specific process” for renewal. Id. ' The /5
developer sued for declaratory and equitable relief, alleﬁing
that he had acquired a vested right to the permit. The court
agreed.

The court recognized the right of a municipality to establish
a “limit to the duration of a building permit” in order
“control the use and development of land in the face of
changing conditions.” Id. at 247. Indeed, the court \as
mindful that some developers would “do nothing,” and then
belatedly “commence construction distasteful to, and long
proscribed by, the municipality.” Id. But, even though' the
builder in question had not begun construction, he had -é" .
pended substantial sums for architectural, surveying, and legai
fees, and the court believed that his efforts should not bé:
rendered “worthless” by the conduct of a municipality th
subsequently deemed the project “nonconforming.” Id. Tk
court explained:

[R]ather than sitting on his permit the plaintiff, through-
counsel, has spent a substantial amount of time sitting an "
standing in courtrooms ..., trying to maintain the foothold
he obtained during the short period of time when the City.

- approved of his development project. The first decisio
below in the case of In re Preseault, supra, occurred o
June 8, 1971. That decision followed hearings held prior t
that date. This Court remanded when that controversy:
reached us, and the plaintiff asserts that litigation since that:
remand continues. The petition to enjoin the plaintiff from
building the duplexes was brought by the adjacent landowr :
ers on June 21, 1971. This Court’s decision in plaintiffs’
favor came on July 11, 1973, when it denied motion fo
reargument.. . ..

315 A.2d at 247 (internal citations omitted).
court added:
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Moreover, the

We conclude that the more soundly reasoned cases from
other jurisdictions support the proposition that where a
valid permit is issued for a specified period, and where -
actual construction is delayed by litigation, involving parties -
who have standing to oppose construction, past that time, a-
permittee otherwise proceeding in good faith is entitled to -
reissuance of that permit, even where the zoning was mean-

while changed so that the project is nonconforming,
* * *

For this jurisdiction to employ a test under which a permit-
tee must begin actual construction within one year and, at
the same time, to not allow delay caused by litigation to

serve as a modifying or exculpatory factor would produce
greater inequity. . . .

 Id. at 247, 248,

We consider the reasoning of the Preseault court quite

-persuasive:

For this Court to hold that a developer, proceeding as
expeditiously as possible, must be denied reissuance of the
permit he first applied for and received solely because his
application for a second essential permit resulted in litiga-
tion of more than a year's duration would go beyond the
desired and worthwhile goal of controlling development.
Such a holding would make development a pure gamble;
success would depend on the whim, of adversaries to litigate
or not. This result would contravene our announced policy
that a good faith developer should be able to proceed with
assurance.,

Id. at 248 (emphasis added).

Here, judgment was entered in National's favor as to its

claims for mandamus and declaratory action, by which the
County was found in'violation of the law
National’s Landfill in the SWMP. That ruling was upheld on .
appeal. The County was subsequently found in contempt for
failing to abide. by those rulings, which was also upheld on

for failing to include
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BLANKENSHIP v. STATE
[135 Md.App. 585 (2000).] )

615
[135 Md.App. 615 (2000).]

appeal. The Amended Order of Contempt merely deleted .
certain paragraphs because, as the circuit court noted, the
“process” was not the issue, and the County had sent the
Statement of Conformance. Were we to adopt the County’s :
view, we would render hollow National's many legal victo.ries &
merely because, during the time it took National to achieve
those victories, the special exception expired.

763 A.2d 741
Donald Wade BLANKENSHIP, Jr.
V.
STATE of Maryland,
No. 770, Sept. Term, 2000.

\
Ut Cotirt of Special Appeals of Maryland,

In Cardinale, the court was “cautious to fashion a remedy \
with no greater breadth than necessary.” Cardinale, 627
N.E.2d at 615. Recognizing that there are times when a
developer might not proceed with due diligence, or that. pas:
sage of time might “be accompanied by a change of condltlc_ms
. which would cause . .. prejudice [to] a community,” id,,
that court declined to hold that a legal challenge “automatical-
ly extends the time for compliance with the conditions.” Id.
The reasoning of the Cardinale court seems eminently sound :

to us as a way of preventing misuse or abuse of the tollin
principle.

Deec. 13, 2000, //

/

/

After defendant \pled guilty to seven’ robberies and two
attempted robberies émd was sentenced, defendant moved to
correct illegal sentence. The Circuit Court
County, Paul A. McGub}dan, J., dénied motion. Defendant
appealed. The Court of Special Appeals, Moylan, J., held that
defendant is not entitled to\jmult;ij)le credit for time served in
case of consecutive sentences),

Affirmed.

In this case, however, we are not confronted with an allega- .
tion that the applicant failed to act diligently in attempting to
use the special exception that was obtained. Nor has app.el
lant’s “good faith” been assailed. Because we disagree wit
the underlying foundation of the trial court’s orders of Sep
tember 10, 1999, finding that the special exception expired,
shall vacate those orders and remand for further consideratio
of the many other issues raised by the parties that were no
addressed below.

ORDERS OF SEPTEMBER 10

/\
\
Sentencing and Punisllmepi <b1157\J

Defendant is not ep‘iitled to double or triple or quadruple
credit for time served in case of consecutive sentences; defen-

dant is entitled to /a single credit\ against the aggregate

-sentence, not to mu]ltiple credits agaihst each and every con-

+ stituent segment of that aggregate. Code 1957, Art. 27,
'« § 638C(a).

»

A Terrell N. R‘aberts, II1, Riverdale, for appe]] nt.
ARUNDEL COUNTY FOR FURTHER PROCEEDINGS k ; N ppella

Leigh S. Halstad, Asst. Atty. Gen. (J. Joseph Curran, Jr.,,
- Atty. Gen,, Baltimore, and Douglas G nsler, State's Atty. for
2 Montgumer_‘)‘z-\County. Rockville, on the brief), for appellee,

Submitted before MOYLAN, JOHN J. BISHOP, Jr, (Ret.,
' Specia]ly Assigned) and RAYMOND q. THIEME, Jr. (Ret.,
Specially Assigned), JJ.
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