NATIONAL WASTE MANAGERS, INC. * BEFORE THE
CHESAPEAKE TERRACE
* ANNE ARUNDEL COUNTY
* BOARD OF APPEALS
* Case No.: BA 12-13V and 13-13V
RESPONDENTS’ MEMORANDUM
Respondents Forks of the Patuxent Improvement Association, Inc. and individuals
Catherine Fleshman, Carmelina and Ulis Fleming, Sam Travaglini and William Routzahn file the
following Memorandum pertaining to the scope of issues and necessity for additional evidence
on remand from the Court of Special Appeal’s October 2, 2020 decision in National Waste
Managers, Inc. v. Forks of the Patuxent Improvement Association, et al., attached hereto as
Exhibit A.
A. Background Procedure
As the Court of Appeals noted in 2017 in National Waste Managers, Inc. v. Forks of the
Patuxent Improvement, Inc. ““[t}he origin of this saga goes back to 1990” when Appellant National
Waste Managers, Inc. (“National”) “sought zoning approval to construct and operate a rubble
landfill on a 482—-acre parcel and to conduct a sand and gravel operation on 108 acres of that same
parcel,” which is located in the Odenton area of Anne Arundel County. Forks, 453 Md. 423, 426-
27 (2017) (the 2017 Court of Appeals decision referred to in this Memorandum as the “2017
Appeal™). By the time the Court of Appeals issued a decision in the 2017 Appeal, the project had
dragged on from the time of the Special Exception approval in 1993 for 27 years, due to a
“confluence of (1) administrative and judicial litigation during a substantial part of that period, (2)

a time- consuming process for obtaining State and county permits required in order to construct



and operate the proposed facilities, (3) time limits under county zoning laws on obtaining those
permits, and (4) extension and tolling provisions under county law.” Id. at 426-27.

In 1993, National obtained special exceptions and setback variances for its proposed rubble
landfill, and sand and gravel, operation. The subsequent time extension variances to extend the
validity of the two special exceptions have proceeded in tandem. The special exceptions were
extended three times upon National’s requests for temporal variances for both the rubble landfill
and sand and gravel pit.

B. Fourth and Fifth Variance Applications

National has sought a fourth set of variances for special exception time extensions which
are the subject of this Memorandum, and a fifth set of variance extensions is currently pending,
but stayed indefinitely, before the Anne Arundel County Administrative Hearing Officer. If the
fourth set of variance time extensions is denied, there will be no reason for the Administrative
Hearing Officer to hear the requested fifth set of temporal variances.

The subject fourth set of variance extensions commenced almost ten years ago. In 2012,
National sought a fourth two-ycar set of extensions for the proposed rubble landfill and surface
mining operations, which was opposed by Respondent Forks of the Patuxent Improvement
Association, Inc. and other individuals (collectively, the “Association™). At that time, with regard
to the rubble landfill, National was still pursuing its Phase 3 (of five Phases) approval with MDE,
which it had been seeking since April 2005. At the 2012 Board hearing on the fourth set of
variance applications, the MDE Administrator of the Solid Waste Program, Ed Dexter, stated that
the delay in the Phase 3 MDE approval was due to the size of the landfill being much larger than

most others.! Forks, 453 Md. at 435 - 436. The Court of Appeals noted that Mr. Dexter had also

1 The MDE Administrator statcd most landfills arc approximately 5 — 15 acres in size, National’s proposcd landfill



testified at all three of the prior temporal variance hearings. There was also evidence presented
before the Board about National’s submissions to the MDE during the 2011 — 2013 timeframe.
The Administrator opined at the Board evidentiary hearing that National had been diligent in
pursuing the project, that MDE’s Phase 3 review for the rubble landfill should be completed in
2013, and that the MDE process should be completed with the requested extension of two years
[by 2015]. /d.

This Board issued a split 2-2 decision on December 27, 2013, which effectively denied
National’s fourth temporal variance requests. /d. at 436-37. Following the Board’s denial,
National sought judicial review in the Circuit Court for Anne Arundel County which reversed the
Board and remanded for further proceedings. Id. at 437. The Association noted an appeal to the
Court of Special Appeals, which also determined that the Board erred but substituted its reasoning
for the Circuit Court’s on remand. Forks of the Patuxent v. Nat'l Waste Mgrs., 230 Md. App. 349
(2016).

On further appeal, the Court of Appeals agreed with the Circuit Court and the Court of
Special Appeals that the matter needed to be remanded to the Board but substituted its own
reasoning for that which was provided by the lower courts. The Court of Appeals summarized the
evidence that was presented by National in each of the three previous pre-2013 temporal variance
hearings before the Board. The Court of Appcals stated:

The issues of National’s diligence in pursuing the MDE permit and the impact
of the project on the existing neighborhood, the development of other nearby

properties, and the general public welfare were raised first in the 1990-93

proceedings that led to the granting of the special exceptions and again in each of
the extension proceedings, in 2004, 2006, and 2008 — 11. In each of those
proceedings, the Board considered the evidence presented on those issues and
concluded, as of those times, that National had diligently pursued its quest for the
MDE permit and that there would be no adversc impact on the neighborhood, the
development of nearby properties, or the public welfare from allowing the project

is cxponentially larger, over 100 acres. /d. at 435 n. 4.



to proceed.....With respect to temporal variances... the focus is a narrow and

forward looking one. It is merely whether the requested extension of time will alter

the character of the neighborhood or substantially impair the appropriate use or

development of adjacent property, or be detrimental to the public welfare.” Id. at

443 - 445. (emphasis supplied.)

The Court of Appeals at footnote 6 on this point in the 2017 Appeal decision further stated
“The Court of Special Appeals regarded [Anne Arundel County Code] 3-1-207 as ‘intended to
ensure that a variance for an extension of time should be granted only if the previously approved
special exception use continues to be compatible with the surrounding area. We accept that
statement with the caveat that it not be interpreted as permitting a re-litigation of previous findings
regarding the nature of the proposed use or the neighborhood as it existed at any previous time.
With respect to a temporal variance, 3-1-207 is forward-looking: what impact will the extension
have?” (intcrnal citations omitted.)

The Court of Appcals obscrved that the denying members of the Board in 2013 did not cite
any evidence “of how an extension to 2015 would alter the character of the neighborhood, impair
the use or development of adjacent property, or be detrimental to the public welfare.” Forks., 453
Md. at 445. Although the Court found that the absence of such evidence rendered the denying
members’ conclusions arbitrary and capricious, it did “not require an outright reversal of the
Board’s [2013] rejection. . . .” Id. at 446. Instead, the Court determined that the more appropriate
resolution was a remand for the Board to consider what impact, if any, the requested two-year
extension to 2015 would have on the character of the neighborhood, the appropriate use or

development of adjacent property, or the public welfare, accepting as fact that there was no lack

of diligence on the part of National or adverse impact on the neighborhood or adjacent property

warranting a rejection of an extension as of the Board’s decision in 2011. Id. (emphasis

supplied.)



The Court recognized, however, that the Board’s proceedings on remand were
“complicated by the passage of time and the effect of tolling” and that the “Board will have to take
into account the impact of the requested extension beyond 2017.” /d.

This Board held a remand hearing on July 25, 2018, allotting each side 30 minutes to argue
its case. Without any objection from National, the Board reviewed the matter based on the 2013
record, which consisted solely of evidence that had been submitted prior to the Board’s 2013
decision. National did not offer any cvidence concerning the time period following 2013, despite
bearing the burden of proof and production that it has satisfied all the elements in the Code to
prove it is entitled the requested variances.

This Board issued a Supplemental Memorandum Opinion on October 19, 2018, Exhibit B,
reversing its 2013 decision and granting National’s request for temporal variances for two-year
extensions. Basing its decision on the record of evidence and testimony presented in 2013, the
Board rejected the [2013] findings of the two Board members who had previously denied
National’s request for an extension and adopted the [2013] findings and conclusions of the two
Board members who were in favor of granting the request in the prior decision. The 2018 Board
found that the special exception and variances have been tolled and that the Board’s decision
granting National’s requests would be extended an additional two years from October, 2018.
Despite there being no evidence submitted in the record subsequent to 2013, the Board in 2018
concluded that the requests were tolled because National “could not proceed toward development
during the various appeals since the MDE would not process the application with litigation

pending.”?

2 This statement is no longer factually correct as the MDE re-commenced its rubble landfill permit application
review sometime in or around 2019. The MDE issued National’s Phase IT approval in the summer of 2020 and was
in mid review of its Phase 111 application in the fall of 2020 when it stopped processing due to corr¢spondence from
Anne Arundel County. National Waste is currently suing the MDE and Anne Arundel County in the Circuit Court



The Association appealed, and the Circuit Court entered an Order on June 24, 2019, finding
that “nowhere in the Board’s supplemental opinion does it address the impact of the requested
extension beyond 2017 on the character of the neighborhood, the appropriate use or development
of adjacent property, or the public welfare, as the Court of Appeals directed it to do.” Exhibit C.
Accordingly, the Circuit Court ordered that the case be remanded to the Board with instructions to
“comply with the remand instruction of the Court of Appeals and take into account the impact, if
any, of the requested extension beyond 2017 on the character of the neighborhood, the appropriate
use of development of adjacent property, and the public welfare.” National elected to appeal the
Circuit Court’s 2019 decision instead of returning to the Board on the Circuit Court’s 2019 remand
order.

C. Court of Special Appeals 2020 Decision and Remand Order

The Court of Special Appeals, by decision dated October 2, 2020, affirmed the Circuit
Court’s decision which reversed and vacated the Board’s 2018 decision® and remanded the case to
thc Board. The Court of Special Appcals in its 2020 Dccision clcarly cxplained the rcasons why

the Board’s 2018 Decision was not complete and what supplemental actions are required, stating:

“But the Court [of Appeals in 2017] did not instruct the Board to consider whether
tolling should apply. Rather, it instructed to the Board ‘to take into account the
impact of the requested extension beyond 2017.” And, as we have explained, we
interpret ‘impact’ in the final sentence of the Court’s opinion to have exactly the
same meaning as ‘impact’ in the immediately preceding sentence, namely, the
effect that granting the application ‘would have on the character of the
neighborhood, the appropriate use or development of adjacent property, or the
public welfare’ if the variance and special exception were extended ‘beyond
2017.> And this is exactly what happened when the Board decided to ‘extend the

for Anne Arundel County in Case No. C-02-CV-20-002291 1o compel the MDE to immediately resume processing
its rubble landfill permit application - before this Board of Appeals even determines whether to grant the requested
fourth sct of temporal variances. Summary judgment arguments were heard in the Circuit Court on April 19, 2021,
and as of this writing, the Circuit Court has not issued its decision.

3 See pages 1 and 7 of the Court of Special Appeal’s October 2, 2020 Opinion, Exhibit A.



approval for an additional two years’ from the date of its October 19, 2018
supplemental decision.

In conclusion, the analysis in the Board’s supplemental decision is

incomplete. Having decided that tolling applies, and thus extending the approvals
beyond 2017, the Board must ‘take into account’ the ‘impact’ of tolling, that is,
the effect that such an extension will [have] ‘on the character of the neighborhood,
the appropriate use or devclopment of adjacent property, or the public welfare.”’
These are the relevant statutory criteria for granting a variance in Anne Arundel
County. See AACC Section 18-16-305(c)(2). In any event, this is how we read
the relevant portions of the Court’s opinion in National V.” Court of Special
Appeals Decision, Exhibit A, pages 11 — 12.

This Board still has not properly determined whcther to grant the fourth set of temporal
variances. The Board’s 2013 and follow up 2018 decisions on the requested fourth temporal
variances have both been vacated on review by appellate courts and remanded to the Board for
further proceedings. National’s 1993 special exceptions and setback variance expire automatically
by operation of law under the County Code 18-16-405, unless National proves it is entitled to
temporal variances to the Code’s automatic expirations. Each time National sought its first three
temporal variances, the Board held an evidentiary hearing with live testimony on issues including
National’s diligence with its State permitting process and impacts to the character of the
neighborhood, public welfare and the like. To date, no evidence has been submitted to the Board
for the fourth requested sets of temporal variances from 2017 forward. The current factual record
for the fourth set of temporal variances ends in 2013. Updated facts are required for the Board to
assess whether the special exception use continues to be compatible with the surrounding area,
including the impacts the fourth temporal variances, if granted, will have on the current
neighborhood, to the appropriate use or development of adjacent property and to the public welfare
for the 2017 — current timeframe, looking forward. This point is beyond dispute as both the

Circuit Court and Court of Special Appeals found the Board’s 2018 Decision on remand from the

Court of Appeals 2017 decision insufficient, and, reversed and vacated it.



The facts to be considered include, but are not limited to: questions of National’s diligence
in pursuing its State permits and whether National has satisfied all the conditions of its special
exception approvals, particularly the status of National’s required acquisition of fee simple title to
the one permitted access route upon which the underlying special exception approvals were
granted. Given the factual representations and arguments National has recently (within the last
year) made in the public record to both the MDE in its rubble landfill Phases II and 1II permit
application documents and to the Circuit Court in its lawsuit against Anne Arundel County and
the MDE in Case No. C-02-CV-20-002291 pertaining to its zoning approval status, there are
current changes in facts and circumstances which have arisen since the Board decision in 2013 on
these issues. The current set of facts looking forward is directly relevant to the Board’s required
analysis of neighborhood impact, impact upon the use or development of nearby properties, and
impact to the public wclfare, in detcrmining whether to grant the requested fourth set of temporal
variances.

At the hearing, factual testimony will show National has recently represented to both the
MDE in its rubble landfill permit application documents and to the Circuit Court that it may have
other “optional” landfill access routes, presumably through the Two Rivers neighborhood and next
to a church and/or on Patuxent Road. Anne Arundel County has acquired fee simple title to
significant portions of the one access route National is authorized to use for the rubble landfill to
build a County school and/or recreational facility and has stated in affidavits filed recently with
the Circuit Court case that it will not sell the land to National. National has only one authorized
access route per their special exception approvals and must acquire fee simple title to it to satisfy
the public welfare requirement of its special exception approval. This issue was conclusively and

extensively discussed by the Court of Appeals in 1995 in Halle.



The bulk of the Court of Appcal’s opinion on in Halle Companies v. Crofton Civic
Association, 339 Md. 131, 140 - 141 (1995) is devoted to an analysis of this very issue, i.e., the
authority of the Board to imposc a specific road access condition, including requiring acquisition
of fee simple title, in order to protect the public welfare in determining whether to grant a special
exception. The Court of Appeals in Halle stated that in granting a special exception, “the Board
is justified in limiting the exception in such a way as to mitigate the effect on the neighboring
property and the community at large. Both a variance and a special exception authorize uses which
otherwise would not be permitted. Having been given the power to authorize such unusual uses,
the Board must also have the power to limit those uses to protect the public health, safety and
welfare of the community.” Id. (internal citations omitted.) The Court of Appeals further stated
explicitly in Halle that: “The Board is free to set any conditions that fall within the range of its
statutory authority. If any of those conditions require action by someone other than the applicant
itself, it is up to that applicant to get whatever agreements or guarantees it needs. The Board here
imposed a true condition, not an illusory one. Contrary to the circuit court’s conclusion, the
condition imposed “does in fact restrict Halle’s use of the property. We shall uphold that condition,
as it is justifiable in terms relating to the public health, safety and welfare.” /d. at 148. (emphasis
supplied, internal citations omitted.)

Current facts regarding the status of satisfaction of the road access title condition, and its
impact on the temporal variance standards must be evaluated by the Board. The status of
National’s compliance with the condition is of significant impact to the usc and development of
nearby properties, the neighborhood and the public welfare. Whether National has satisfied the
fee simple title to the one road access condition, and if not, whether there is any reasonable

expectation that it will do so in a reasonable amount of time given that Anne Arundel County



intends to build a school and/or public recreational facility on the land National knew since 1993
it needed to acquire, is also of significant import to the issue of impacts of a fourth temporal
variance looking forward. These issues and others are part of the factual determinations the Board
must make in order to assess the forward looking impact of the temporal variances requested on
the neighborhood, the appropriate use and development of nearby property, and the public welfare.
The Board cannot analyze these issues without current facts, looking forward, drawn from
evidence presented at a public hearing,.

Counsel for National recognized this issue when it wrote to this Board and the Anne Arundel
County Administrative Hearing Officer on November 20, 2020 requesting procedural clarification
because its fourth and fifth sets of temporal variance requests were pending simultaneously before
the two different administrative tribunals. In that letter, counsel for National stated “just recently,
however, on October 2, 2020, the Court of Special Appeals issued a decision, remanding NWM?’s
fourth requested extension to the Board of Appeals so it could take additional evidence on the
impact of the extension of time on the vicinal properties.” (emphasis supplied.) It appears National
agrees that this Board must take additional evidence for the fourth set of requested temporal

variances.
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If the Petitioner presents no new facts and rests it fourth temporal variance application,
again, as it did in 2018, on a stale factual record of permit diligence, road access status,
neighborhood impact and impact to public welfare ending in 2012/2013, the requested fourth
temporal variances should simply be denied. Under these circumstances, the Special Exceptions
and setback variances will be deemed expired by operation of law, for Petitioner’s failing to meet
its burden of proof of such impacts beyond 2017 as mandated by the Court of Appeals. The only
way that the Board can comply with the 2017 mandate of the Court of Appeals, the 2019 decision
of the Circuit Court, and, most recently, the 2020 decision of the Court of Special Appeals, is by
taking evidence concerning the impacts, if any, of the requested fourth temporal variances on the
character of the neighborhood, the appropriate use or development of adjacent property, and the
public welfare from 2017 forward and making a new decision on the fourth temporal variance
based upon that evidence.

Respectfully submitted,

COUNCIL, BARADEL
KOSMERL & NOLAN, P.A.

By: k) /‘?ﬂ
Josepl{ F. Devlin
125 West Street, 4th Floor
Annapolis, MD 21401
Phone: (410) 268-6600
Facsimile: (410) 269-8409

Devlin@CouncilBaradel.com

Attorneys for Respondents The Forks of the
Patuxent Improvement Association, Inc.,
Catherine Fleshman, Carmelina Fleming,
Ulis Fleming, Samuel Travaglini, William
Routzahn
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This is an appeal from a judgment of the Circuit Court for Anne Arundel County, the
Honorable Ronald A. Silkworth, presiding, that reversed a decision of the Board of Appeals
of Anne Arundel County and remanded the case to the Board for further proceedings.
National Waste Managers, Inc., Chesapeake Terrace has appealed. The appellees are Forks
of the Patuxent Improvement Association as well as several individuals. National presents
one issue, which we have reworded slightly:

Did the Board of Appeals comply with the remand instructions of the Court

of Appeals in National Waste Managers v. Forks of the Patuxent, 453 Md.
423, 446 (2017) (“National V)N

National asserts that the Board complied with the Court’s instructions. The appellees
argue that the Board did not. We will affirm the judgment of the circuit court.
Background
The prior history of this appeal and factual background of the parties’ dispute is set out
by the Court in National V, 453 Md. at 425-40, and there is no reason for us to repeat it in

detail. We think that the following is sufficient for our purposes:

' To distinguish the 2017 decision by the Court from: an unreported decision of this
Court styled National Waste Managers, Inc. v. Anne Arundel County, No. 810, September
Term, 1997, filed March 25, 1998 (“National I’); Halle v. Crofton Civic Ass’n, 339 Md.
131 (2000) (“National II’); National Waste v. Anne Arundel County, 135 Md. App. 585,
614 (2000), cert. den. 363 Md. 659 (2001) (“National III"); and Forks of the Patuxent
Improvement Ass'n v. Nat'l Waste Managers/Chesapeake Terrace, 230 Md. App. 349, 355,
(2016), vacated 453 Md. 423 (2017) (“National IV™).



— Unreported Opinion —

In 1990, National? applied for a special exception permit to mine sand and gravel and
to build and operate a rubble landfill on a 481 acre tract of land owned by it near Odenton,
Maryland. In 1993, the Board granted the application. The grant of the special exception
was conditioned upon, among other things, National’s obtaining the necessary
environmental permits and approvals from the Maryland Department of the Environment.*

Opponents to the project filed a petition for judicial review. The Board’s decision was
eventually affirmed by the Court of Appeals. Halle Companies v. Crofton Civic
Association ,331 Md. 131, 149 (1995) (“National IT”"). During the same period of time, the
County attempted to amend its Solid Waste Management Plan to foil National’s project.
Eventually, these efforts came to naught. See National V, 483 Md. at 229-30.

The Anne Arundel County zoning ordinance provides that a special exception expires
within eighteen months unless the applicant obtains a building permit. See Anne Arunde)

County Code (“AACC”) § 18-16-405(a).* However, the same statute authorizes the Board

2 The application was filed by the Halle Companies and one of its subsidiaries,
Chesapeake Terrace. Halle v. Crofion Civic Ass'n, 339 Md. at 134. It is unclear to us how
National Waste Managers, Inc. came into the picture. We will refer to the applicants
collectively as “National.”

¥ The MDE’s five-phase review process is summarized in National V, 453 Md. at 434—
36.

4 The County’s zoning ordinance was recodified in 2005. In the pre-2005 version of
the zoning ordinance, the expiration period was two years. See National Waste Managers
v. Anne Arundel County, 135 Md. App. 585, 602—03 (2000) (“National 1IT"). The provision
of the prior zoning ordinance that corresponds to current AACC § 18-16-405 is former Art.
28 § 12-107. All references in this opinion are to the current version of the County Code.

-2.



— Unreported Opinion —

to grant a variance to extend the expiration period. See § 18-16-405(c).® Also, § 18-16-
405(d) states that pending litigation “may” toll the applicable deadline for performance “to
the extent provided by law.” In National Waste v. Anne Arundel County, 135 Md. App.

585, 614 (2000), cert. den. 363 Md. 659 (2001) (“National 1II"), this Court held that the

5 The County’s variance criteria are set out in AACC § 18-16-305:
§ 18-16-305. Variances.

(a) Requirements for zoning variances. The Administrative Hearing Officer may vary
or modify the provisions of this article when it is alleged that practical difficulties or
unnecessary hardships prevent conformance with the strict letter of this article, provided
the spirit of law is observed, public safety secured, and substantial justice done. A variance
may be granted only if the Administrative Hearing Officer makes the following affirmative
findings:

(1) Because of certain unique physical conditions, such as irregularity, narrowness or
shallowness of lot size and shape or exceptional topographical conditions peculiar to and
inherent in the particular lot, there is no reasonable possibility of developing the lot in strict
conformance with this article; or

(2) Because of exceptional circumstances other than financial considerations, the
grant of a variance is necessary to avoid practical difficulties or unnecessary hardship and
to enable the applicant to develop the lot.

(c) Requirements for all variances. A variance may not be granted unless it is found
that:

(1) the variance is the minimum variance necessary to afford relief; and
(2) the granting of the variance will not:

(i) alter the essential character of the neighborhood or district in which the lot is
located;

(ii) substantially impair the appropriate use or development of adjacent property; [nor]

(v) be detrimental to the public welfare.

-3-



— Unreported Opinion —

predecessor to what is now AACC § 18-16-405(d)’s tolling provision was applicable to
National’s application. Upon remand, the Board concluded that the tolling period ended on
April 13, 2001. National V, 453 Md. at 430. Between 2004 and 2014, National applied
three times for variances to extend the effective date of its special exception usually for a
two-year period. Each of these applications were granted. /d. at 431-34 (describing each
application). In 2011, the Board granted another extension which expired on January 2,
2013. Id. at 434. This brings us to the administrative decision that is before us.

In December 2012, National filed an application for a variance to extend its special
exception for an additional two years. The application was heard by four of the seven
members of the Board. On December 27, 2013, the Board issued its decision. Two
members voted to grant the application and two to deny it. The Board concluded that its
evenly divided vote effectively denied the application. National filed a petition for judicial
review. The circuit court vacated the Board’s decision and remanded the case to it for
further proceedings. That judgment was appealed to this court, which vacated the circuit
court’s judgment and ordered that court to remand the case to the Board for proceedings
consistent with our opinion. See Forks of the Patuxent Improvement Ass’'n v. Nat’l Waste
Managers/Chesapeake Terrace, 230 Md. App. 349, 355, (2016), vacated 453 Md. 423
(2017) (“National 1V).

National filed a petition for a writ of certiorari, which was granted. 451 Md. 577

(2017). The Court of Appeals concluded that the Board’s evenly divided decision



— Unreported Opinion —

constituted a denial of the application and that the reasoning of the denying members was
both legally flawed and was not based on substantial evidence. 453 Md. at 444-45.
Additionally, the Court explained that the proper focus of the Board in an application for a
temporal variance is “narrow and forward-looking. . . . It is merely whether the requested
extension of time will alter the character of the neighborhood or substantially impair the
appropriate use or development of adjacent property, or be detrimental to the public
welfare.” /d. at 445 (footnote omitted).
After reaching these conclusions, the Court remanded the case to the Board for it:

to address and resolve the relevant issue which, in 2013, when the decision

was made, was what impact, if any, the requested two-year extension to 2015

would have on the character of the neighborhood, the appropriate use or

development of adjacent property, or the public welfare, accepting as fact

that there was no lack of diligence on the part of National or adverse impact

on the neighborhood or adjacent property warranting a rejection of an

extension as of the Board’s decision in 2011. That, of course, has become

more complicated by the passage of time and the effect of tolling. In some

manner, the Board will have to take into account the impact of the requested

extension beyond 2017.
Id. at 446.

The Board held a supplementary hearing on July 25, 2018. At the beginning of the

hearing, the chair of the Board informed counsel that the Board was planning to allocate



— Unreported Opinion —

thirty minutes to each party for their counsel “to present their case to the Board.” Counsel
for both parties consented.®

For their part, National’s lawyers asserted that the Board was bound by the record
developed in the 2013 hearings, and there was nothing in the record to show that any
change had occurred to the neighborhood surrounding the project since the grant of the last
temporal variance in 2011. National’s counsel told the Board that the record:

won’t support a denial because the Court of Appeals said that absent
evidence of harm . . . it would be arbitrary and capricious to deny the permit.

In pertinent part, appellees’ counsel made it clear to the Board that his clients’
preference “would be for the Board to review the circumstances as they exist today with
[regard to] the property.” Counsel conceded that he had no specific recommendations to
the Board as to how it should address the tolling issue other than that “perhaps you can
request some assistance from the Board counsel in trying to figure out what in the world
the Court of Appeals meant” in its instructions to the Board on remand.

On October 19, 2018, the Board issued a supplemental decision granting the temporal
variance application. In its opinion, the majority of the Board stated that it had reviewed
the “entire record of evidence and testimony presented in 2013, that it found the findings

of the two Board members who voted to grant the application to be correct and that it “fully

6 The lawyer representing the appellees at the hearing before the Board is not the same
as their appellate counsel. Additionally, Anne Arundel County was represented by counsel
but it took no position as to the merits of the hearing.

-6-
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adopt[ed] their findings and conclusions as set forth in that opinion.” As to the tolling issue,

the majority stated (emphasis added):

We now turn to the question of what effect the further passage of time had
on the instant appeal. For this analysis, we focused on the Anne Arundel
County Code, which speaks directly to the issue of tolling, and on the Court
of Appeals’ and Court of Special Appeals’ opinions for guidance. We
conclude that the special exception and variances have been tolled and that
the Order of the Board contained herein will extend the approval date for an
additional two years from the date hereof.”

The Board based its conclusion on its consideration of: (i) AACC § 18-16-405(d)
which states that the “pendency of litigation may toll” the time periods for an expiration of
a special exception permit; (ii) the analyses of the Court of Appeals in City of Bowie v.
Prince George’s County, 384 Md. 413, 438-39 (2004), and this Court in National Waste
v. Anne Arundel County, 135 Md. App. 585, 614 (2000), cert. den. 363 Md. 659 (2001).
The Board interpreted the statute and the opinions as supporting National’s request that its
two-year variance should begin on the date of the Board’s opinion, which was October 19,
2018.

As we have previously mentioned, appellees filed a petition for judicial review, and
the circuit court vacated the Board’s supplemental decision because the court concluded
that “nowhere in the Board’s supplemental opinion does it address the impact of the
requested extension beyond 2017 on the character of the neighborhood, the appropriate use

or development of adjacent property, or the public welfare, as the Court of Appeals directed

it to do.”



— Unreported Opinion —

The standard of review
In a judicial review proceeding, the issue before an appellate court “is not whether the
circuit court erred, but rather whether the administrative agency erred.” Bayly Crossing,
LLC v. Consumer Protection Division, 417 Md. 128, 136 (2010) (cleaned up). For that
reason, we “look through” the circuit court’s decision in order to “evaluate the decision of
the agency” itself. People's Counsel for Baltimore County v. Loyola College, 406 Md. 54,
66 (2008). A court accepts an agency’s factual findings if they are supported by substantial
evidence, that is, if there is relevant evidence in the record that logically supports the
agency’s factual conclusions. Bayly Crossing, 417 Md. at 138-39. In contrast, a court
reviews the agency’s legal conclusions de novo. Id. at 137. “An agency’s decision is to be
reviewed in the light most favorable to it and is presumed to be valid.” Assateague Coastal
Trust v. Schwalbach, 448 Md. 112, 124 (2016) (citing Chesapeake Bay Foundation v. DCW
Dutchship, LLC, 439 Md. 588, 611 (2014)).
Analysis
The parties’ appellate contentions revolve around the Court of Appeals’ instructions to

the Board in National V. National asserts that the Board’s interpretation of the Court of
Appeals’ instructions was correct and that the Court:

required only that the Board “in some manner” account for the impact of the

extension request beyond 2017 and further instructed that the matter had

become more complicated by the passage of time and the effect of tolling.

The instruction vested broad discretion in the Board. The instruction did not

determine “how” the Board was to “account” or how far beyond 2017 the
“accounting” was to proceed. The Court further contemplated that tolling

-8-
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must be considered and might be applied, noting that the matter before the
Board was “complicated by the passage of time and the effect of tolling.”

(Citations omitted.)

National points out that the Board’s tolling analysis was based upon its interpretation
of provisions of the County zoning ordinance as well as its interpretation of City of Bowie
v. Prince George'’s County, 384 Md. 413, 438-39 (2004), and National Iil. Finally,
National reminds us that “{g]iven the Board’s expertise the administration of the zoning
provisions of the County Code, its construction of the Court’s mandate should be given
great weight. The Board’s interpretation reflects its expert knowledge of the County zoning
and land development process. The expertise of the Board in its own field should be
respected.”

Appellees present several arguments as to why the circuit court should be affirmed.
The one that we think is dispositive is that the Board simply misinterpreted the Court’s

instructions.’

7 Appellees present two other contentions. One is that that complying with the Court’s
instructions necessarily requires a new hearing for the Board to take evidence on the effect
of the pending application on the character of the neighborhood, the appropriate use or
development of adjacent property or the public welfare “beyond 2017.” Another is that the

Board misinterpreted Maryland’s tolling law.

The problem with our addressing either of these at this juncture is that it is not at all
clear to us that they were presented to the circuit court in the judicial review proceeding.
See Md. Rule 8-131(a) (With the exception of certain jurisdictional issues, “[o]rdinarily,
the appellate court will not decide any . . . issue unless it plainly appears by the record to
have been raised in or decided by the trial court.).

-9.
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First, we reiterate the standard of review. Court orders—and we consider the Court’s
instructions to the Board in National V to be the equivalent of a formal order of a court—
“are construed in the same manner as other written documents and contracts and if the
language of the order is clear and unambiguous, the court will give effect to its plain,
ordinary, and usual meaning, taking into account the context in which it is used.” Taylor v.
Mandel, 402 Md. 109, 155 (2007) (cleaned up). We review legal issues de novo. Therefore,
and with all respect to its members, we will pay no deference to the Board’s interpretation
of the Court’s instructions.

Second, we will focus on the problem that confronted the Board. The National V Court
instructed the Board to undertake two tasks. The first was:

to address and resolve the relevant issue which, in 2013, when the decision
was what impact, if any, the requested two-year extension to 2015 would
have on the character of the neighborhood, the appropriate use or
development of adjacent property, or the public welfare, accepting as fact
that there was no ... adverse impact on the neighborhood or adjacent
property warranting a rejection of an extension as of the Board’s decision in
2011. That, of course, has become more complicated by the passage of time
and the effect of tolling.
453 Md. at 446 (emphasis added).

The second task was: “In some manner, the Board will have to take into account the
impact of the requested extension beyond 2017.” (Emphasis added.) Considered in
isolation, “impact” in the second sentence may seem ambiguous—impact on what? But

Taylor v. Mandel instructs us to interpret judicial language in context. And, in context, the

word “impact” in the second sentence of the Court’s instructions can only have the same

-10-
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meaning as “impact” has in the immediately preceding sentence, namely the effect of
granting a variance “on the character of the neighborhood, the appropriate use or
development of adjacent property, or the public welfare{.]”

In its supplemental decision, the Board stated (emphasis added):

We now turn to the question of what effect the further passage of time had
on the instant appeal. For this analysis, we focus on the Anne Arundel
County Code, which speaks directly to the issue of tolling, and on the Court
of Appeals’ and Court of Special Appeals’ opinions for guidance. We
conclude that the special exception and variances have been tolled and that
the Order of the Board contained herein will extend the approval date for an
additional two years from the date hereof.

The juxtaposition of the Court’s instructions with the relevant part of the Board’s
supplemental decision illustrates the problem with the Board’s analysis. The Board
interpreted “impact” to mean the legal effect of the passage of time on National’s
application while the litigation arising out of the Board’s erroneous 2013 denial of
National’s variance application worked its way through the courts. Another term for this
concept is “tolling,” and the Board concluded that tolling should apply. The Board’s
analysis stopped at that point.

To be sure, the Board’s conclusion that National’s variance and special exception
should be tolled is consistent with our reading of National V. But the Court did not instruct
the Board to consider whether tolling should apply. Rather, it instructed to the Board “to

take into account the impact of the requested extension beyond 2017.” And, as we have

explained, we interpret “impact” in the final sentence of the Court’s opinion to have exactly
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the same meaning as “impact” in the immediately preceding sentence, namely, the effect
that granting the application “would have on the character of the neighborhood, the
appropriate use or development of adjacent property, or the public welfare” if the variance
and special exception were extended “beyond 2017.” And this is exactly what happened
when the Board decided to “extend the approval for an additional two years” from the date
of its October 19, 2019 supplemental decision.

In conclusion, the analysis in the Board’s supplemental decision is incomplete. Having
decided that tolling applies, and thus extending the approvals beyond 2017, the Board must
“take into account” the “impact” of tolling, that is, the effect that such an extension will
“on the character of the neighborhood, the appropriate use or development of adjacent
property, or the public welfare[.]” These are the relevant statutory criteria for granting a
variance in Anne Arundel County. See AACC § 18-16-305(c)(2). In any event, this is how
we read the relevant parts of the Court’s opinion in National V.

For these reasons, we affirm the judgment of the circuit court.

THE JUDGMENT OF THE CIRCUIT
COURT FOR ANNE ARUNDEL COUNTY
IS AFFIRMED. APPELLANT TO PAY
COSTS.
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RE: An Appeal I'vom A Decislion Of The ¥ BEFORE THE
Administrative Hearing Officer ¥
* COUNTY BOARD OF APPEALS
w
' L * OF ANNE ARUNDEL COUNTY
NATIONAL WASTE MANAGERS, INC, *
AND-CHESAPEAKE TERRACE * CASE NO.: BA 12-13V, BA 13-13V
’ * (2012-0300-V & 2012-0301-V)
Petitioners *
# Hearing Dates: June 6, 2013
* August 14, 2013
* August 15,2013
° # October 15,2013
* July 25, 2018

SUPPLEMENTAL MEMORANDUM OF OPINION

Summary of Pleadings

This is an appcal froxﬂ a decision of the Administrative Hearing Officer. This appeal is
taken from the condit’ionul granting of a variance to allow an extension in the time required for
the implementation and completion of & previously approved special cxception and variance for
a rubble landfill and an appeal of the conditional granting of a varinnce to allow an extension in
the time for. implementation and completion of a previously approved spevial exception for a
sand and gravel operation, for property known as 515 Patuxent Road, Odenton'.

Lindings and Conclusion

This case has most recently been before the Board of Appeals for a de novo appeal of the
above captioned request. The Board heard testimony and received evidence on June 6, August
14 and 15, and October 15, 2013, in support and in opposition to the request. Aﬁer_a review of

the testimony and evidence, on December 27, 2013, the Board issued a split decision an the

! In 1993, the Board of Appeals granted the Petitioners special exceptions for a sand and gravel operation
(BA 120-905), ond for a rubble landfill with varisnces (BA 26-81S and BA 27-91V). The Anne Arundel County
Code ("Cude”) requires that building pemnits for special exceplions be obtained within 18 months, The Pettloners,
as of the most recent henring before the Board in 2013, had not applied for building permits, The Board had
previously granted lime extensions in 2004, 2006, acd the most recent grant was in 2011 (Case Numbers BA 10-

09V and 11-09V), VERIT L ol iy
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++« resolve (he relevant issue which, in 2013, when the decision was made,
\vas what impacl, if any, the requested two-year extension to 2015 would have on
the character of tho ncighborhood, the appropriate use oy dovelopment of adjacent
pPropenty, or the public welfare, accepting as fa that therc was no Inck of
diligence on the parl of [the Petitioners) or adverse impact on the noighborhood ar
adjacent Property wartanting a rejection of an extension as of the Board’s decision

in2011.»

directly to the jssne of tolling, and op the Maryland Court of Appeals’ and Court of Specinl
Appeals’ opinions for uidance. We conclude that (he special exception and variances have been
tolled and that the Order of the Board contained herein wjj) extend the approval for an additjonal

two years from the date hereof,

point. Scetion 18-16-405(n) of the Code mandates tha “[a] variance or special exception that js

to request extensions to subsection (a), us here. Section 18-16-405(a) provides specifically that

“pendency of litigation may tol] the time periods set forth in subsection (a) to the extenl provided
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by law.” (emphasis added). The plain language of these Clode sections makes clear that tolling
Was contemplated by the County Council when the law was enncted.

In our review of the Court decisions, we have a fare occurrence. Here, the Court of
Special Appeals hag concluded that tolling is 8ppropriate in National Waste Managers, Inc, v,
Anne Arundel Coungy, 135 Md., App. 585 (2000), n cnse involving this very landfill. tn Nationat
Waste, the Court of Special Appeals held that the two-year validity period for the special
oxceplion approval to operate this exact landfill wag tolled during the course and duration of the

litigation challenging both the approval and the ponmits needed to operate the landfill. The Court

analyzed cases from other slates related (o tolling in reaching its conclusion, The National Waste
opinion, and the background of reusoning contained therein, was later cited by tho Court of
Appenls in Cipy of Bowie v, Prince George's Connly Planning Board of the Maryland-Nationa)
Capital Park and Planning Commission, 384 Md, 413, at 438.9 (2004). There, the Com.i of
Appeals conclud.cd thal “[wlhen 4 devcloper cannot proceed administratively because of
litigation..., the time period within which an applicant ... must (ake further action ... is o be
tolled during the time that litigation js pending.”

In this case, e Petitioners could not proceed toward develapment during the varions
appeals since the MDE would ol process the application witly litigation pending. Therefore,

folling is appropriate by both Code and caselaw. The tolling of the time constraints for
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For these reasons, the Petitioners’ request has heen tolled since their original request for the
subject veriance, and we wij) grant a two-year lime extension from the date of issuance of this
i Order,

We are not without sympathy, however, for the citizens in the surrounding comnmunity
that live under the shadow of a future rubble landfill on the subject property, if, as and when such
landfill may begin operation. This special exception wag originally granted by this Board in
1993. ‘I'he near constm litigation and protracted approval process, coupled with regulatory
changes, have grossly extended the “life” of this rubblefill, Perhaps a mechanism could be
provided, through legislation, so that the underlying approval could be re-examined to determine
the current merit of the previously approved special exception and variances, While the Board’s
jurisdictional limits preclude development of a mechanism to address this inadvertent extension
here, we can envision an appropriate legislative remedy arising clsewhere. Perhaps it is time.,.

ORDER

Fo: the reasons set forth in the foregoing Memorandum of Opinion and this Supplemental
Memorandum of Opinion, it is this day of C Z‘ZZ'E » 2018, by the County Board of
Appeals of Anne Arundg] Counly, ORDERED, that the Petitioners® request for a variance for a
two-year cxtension of time for the implementation and completion of a previously approved
special exception and a variance for a two-year extension for previonsly approved variances for a
rubble Jandfill and for a sand and gravel operation is hercby GRANTED.,

Any appeal from this decision must be Jn accordance with the provisions of Section 604
of the Charter of Anne Arundel County, Maryland.

If this case is not appealed, exhibits must be claimed within 90 days of the date of this
Order; otherwise, they will be discarded,
BT D e n.‘\(
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Any nolice to this Board required under the Maryland Rules shall be addressed as
follows: Anne Arundel County Board of Appeals, Arundel Center, P.O. Box 2700, Amnapoelis,
Maryland 21404, ATTN: Deana L. Bussey, Clerk,

NOTICE: This Memorandun of Opinion does not constitite a building or grading
permit and may be valid for a limited time period. In order for the applicant to construct or
relain any structures allowed by this opinion, or to perform or retain any grading allowed by this
opinion, the applicant must apply for and obtain the necessary building or grading permit and

any olher upproval that may be required to perform the work described herein within the fime

allotted by law or regulation.

COUNTY BOARD OF APPEALS
OF ANNE\ARUNDEL ('OUNTY

/A
Richard Forgo, Clan

/t!dlebn ooks, Vu.e (‘hmrman

// /1 "’0”6/&__,

Patsy Bl; ckshem(Baker, Member

Richard G 'I—:n;(‘:, Member
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DISSENT

Respectfully, 1 dissent from the opinion of the majority in this matter. The pending
implementation of the special exception and variances to construct a landfill and a sand and
gravel operation has been ongoing for 25 years, The communily has experienced incredible
growth ov'er. t.lmt time, including new commercial development and the expansion of residential
arcas. This, inherently, means that many thousands of individuals and families decided to
relocate 1o western Anne Arundel County within the last decude, with particular impact on
‘Odenton, Gambrills, Severn, and Crofton. The development of Piney Orchard and ongoing
devclopment of the Odenton "Town Center continue to be the result of variables neithor
previously considered nor adcquately addressed during the original special exception and
variance hearings 25 years ago, This growth has been a driving force behind the development of
County policy, such as education/school construction projects in West County, while creating
challenges that must be addressed by both the State and County, such as the pressure placed on
the area's transportation infrastructure,

What is most important to consider in this matter is that County and State development
and growth policies have been met with remarkable success in the western Anne Arundel County
region. However, success is fiagile. The continued success of this region depends on both
harmony and buy-in for the overall vision for the region between residents, businesses,
policymakers and elected leaders. To ensure this, the County regularly undertakes the
Comprehensive Zoning process - which is upon us again in the near future, If the passage of time
can compel Counly review of local development and zoning priorities alongside its constituents,
then the passage of time should certainly propel this application back for review during this

process,
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Respectfully. the Court of Appeals has failed to consider the impuct that this amount of
time has taken on residents of the community and the development of the Roule 3 Conidor, I am
concemed that the reality of time's impact on the criteria for both specinl exceptions and
variances is so Wivial in thiy cuse, yet the importance of time (such as in the form of statutes of
limitations) is made law by our elected executives and legislators. These time restraints in law
ate actively enforced by the Judiciary. Indeed, even this Board of Appeals has in place through

the Counly Code a strict 30-dny deadline for individuals to file appeals, another example of the
importance of time in our decisions,

Further extcnsions of (ime will, in some manner, alter the essential charaoter of this
ncighborhoad, if the special exception proceeds. The question is how? To onsure harmony with
the immediate area and adherence to the County's present-day public policy with respect to
zoning and development, it is incumbent upon the applicants to argue fully the merits of the casc
today, just as they did before the Board of Appeuls 25 years ago. There exists no reason why the
applicants cannot medemize their. case while satisfying their burdens under applicable state and
local laws, the likes of which have been amended by the Governor and General Assembly many
times since the original applications were granted. The residents (who have decided to call
westemn Anne Arundel County home) and the businesses (who decided to build upon the
County's economic engine there) are, at the very lcast, owed the opportuni ty to participate in this
application's consideration, As with any casc, the application will either succeed or fail based on
its own merits,

I share the Court of Appeals' desire (0 avoid "a war of altrition, motive or effect” while
respecting the rights of both the developer and the presently established community, Litigation
should not bc “used solely to cause adminisirative deadlines to be missed.” However, [ am
convinced, based on the record reviewed in preparation for the July 25, 2018 hearing, that State-
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level policics - not the policies of the County or the actions of the challenging parties - are the
primary contributors to the "mischief* the Court wishes to avoid. Respectfully, the State's
inability to iss'uc the appropriate licenses and approvals within the life of the County's duly-
‘ issued special exception and variances is by no fault of the County,

| The specter that looms over this communily deserves to be addressed, and with finality. 1
cannot find for the Pctitioners in this matter because the merits of the special cxception and
variances deserve to be argued by current standards established under applicable law, just as the
State cvaluates the Petitioner's application under current State law. The rights of both the

developer and the community must be held equal to one natl;e;. Denial woulg .achicve that.

8. Spetivey Jove, Member
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E-FILED

Court of Speclal Appeals

. \

. FORKS OF THE PATUXBNT ¢ IN THB
IMPROVEMENT ASSQCIATION, ' )
INC,, BT AL, ¢ CIRCUIT COURT FOR
Petltioner . * ANNE ARUNDEL COUNTY
v,
L ¢ MARYLAND
NATIONAL WASTE MANAGERS, INC, .
¥ Cass No.: C-02-CV-18-003469 )
Respondeni*
+ ] ¢ ¥ [ « % ] » L ]

This.maller came vefore (ho Court on April 29, 2019, for a hearing on Pelitlonor’s
adimistrntivo appeal from o declslon entitled Supplemontal Memorandum of Oplulon by tho
Amne Ammle} County Bodrd of Apponls, Issued on Oclober l;. 2018, The Coux keld tho matter
sub curfa, Upon considoratton of the oral and wiliton ar;;umems swbmitted, It Is this /_Z,,”’(iay of
June 2019, by the Clroult Courl for Annie Arundel County, hereby \

ORDERED, that the Supplemental Momorandum of Opinton by the Amm. Anundol
Count); Board of Appenls, lssued on Oclober 19,2018, {s REMANDED (o the Boardl of Appeqls
wlih‘hwlmc(lons to comply, with the remand fnsiructlon of (he Courl of Appoals and take huto
acoount the Impaot, If any, of the requosied extension beyond ;2017 m; tho chavnoter of the

nolghborhood, the appropriato uso or dovelopmeit of adjagerTpropertynd the publio \yol(hro.‘

LKWORTH, Judge
or Ante Arundet County

' Rospondent Natlonal Wasto Matungers, Tnio, ("Nrtlonal Wasio") hias been working townrds doveloping @ fandfiit on
a corlaln 481-ncro shto fu Oduiten, Maryland, sluce 1990,  Por the past 25 years or so, tho pariles have Loen
embrolled In contentlous Litigation Invaiving numerous adminfsirative heavings, In 2017, the ¢aso ¢aimo boforo tho
Court of Appeals, Nar'] IVasto Managers, hie. v. Forks of iho Paluxent Improvemen! Ass'n, Ino., 453 M4, 423, 162
A3d 874:(2017), which optly summartzed,the higtory of thote parttes® ongolng conflict, As such, tils Court shall
only roviow Wi iilstory of tho enso thial Is Imecdintoly rolovant to tho Instant mattor

Gragory Hilton
9/26/2019 4:47 PN
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To bulld a landnl), Nattonal WVastd ticeds a permit from tho Siato ond onother fram tho county. Por varlous roasons
dotlled I the Court of Apponls® 2017 epinion, shico tho easo's Incopilon, Natlonal Waste hins recolved soveral
varloneos oxtending tha tfme for Natlonal Waste lo com{)lm tho pennil procoss with tho State, 1 2013, Nattonal
Wasto onco agoin sought an oxtenslon of (lme to compioto tho Stato permit procoss, An Adtalstratlvo Repring
Offeer denled iho requesl, end Natlonal Wasto appeolcd o the Aute Atundo) Connty Board of Appeals (o
Board®), On Degomiber 27, 2013, tho Board fssued splls deolslon, shoroln hiolf tho four (4) sliting mottibers voted
to epprove the cxtenston, and ilio othor hialf voted 1o deny [l When, os hore, o Doard reachos a split deelston, the
vesult §s denlal for tho appealing party, Natloual Wasto agaln appoated, and tho caso oventually roaohed tho Court of
'Appeals, where thio Bonrd's deolslon was rovorsed, Nat'l Wasio, 453 Md, L 446, 162 A.3d ot §87-88,

Tis matter camo to tho Anno Awncel Cownly Board of Appents (tilio Board”) on July 25, 2018, on romand from
thie Cotrt of Appeste, See Nat! WWaste Managers, hie. v. Forks of the Pesieen! Jproveent Ass'n, hno., 453 Md,
423, 446, 162 A3d 874, 887-88 (2017), O remand, tho Court of Appeals Insteuctod the Doned to:

addross and rosolve tho relovant lssuoe which, i 2013, when the decislon was made, was whot the
Impact, If any, tho requested two-year wxtension to 2018 would have on tho charactor of the
nolghbodhiood, the appropriato use or developnont of nd{aconl proporiy, or tho publle welfore,
sceepting 08 fac (hat thoro was no lack of difigance on tho part of Nalfonnl [Waste} or adverso
tmpact o tho nolghbnrhoad ar adjacent pro wrtzewmmulna o rejectlon of an extension as of tho
*Board’s doolsion U 2011, That, of courso, l'ms como more compliented by tho passago of lme
and It offeot of folilug, 1 somo mannor, tho Bosrd will havo to toke Into nccount tho Impast of
tho requostod oxtonslon bsyond 2017,

Nat'l Wesic Managers, Ino., 453 Md, at 446, 162 Add ot 887,

n g Supplemontal Momiarandum of Oplnlon fssued on Octobor 19, 2018, tho Board approved and adopted tho
ﬂgdtng,s and ronsontng of tho IWE'(2) wombers who valed to grant tho extonsion ad rojected; as cloarly aironcous,
thioso of tlie two (2) membors who vated to dony I, Tho Bonrd thon tumod to tho lssuo of tho impnsl of tho further
passago of lmo on e anpoal, Tho Bonrd roviowed and nngly2ed both the County Codo and onse law In considerlng
whtethior tolling Is oppropeiato,  As to the County Codo, tho Doard found that tho plaln language of § 18-16-405(c)
oloarly allowed for folting durlng tho “pendonoy of ligaton As to case law, tho Board netod a “rare ocoutrance”
I which tho Court of Speolal Appoenls had proviously concluded that tolling I8 appropriato In a casd {nvolving
Natlonat Wasio and this vory ladfill, . Ses Nat'l. Wasto Managers, Ino. v. Aimo Arundel Cip. 135 Md, App. 885
(2000). “rho Board polnicd out that the Court of Appeals elied tho Coit of Speotnl Apponls® 2000 Nat'l IWaste
oplnlon In Clty of Bowle v. Prince Ooorge's Ciy,, 384 M3, 413, 439, 863 A24d 976, 991(2004), whoro lhe Court of
Apponls, n granitig o shmiiar varlnnce, deolared tho follnwlog:

(W)o aro canfidont that we havo nol oocasloncd any misehlof beeanso such a provision sorves to
proteot tho rigiis of tho doveloper, whilo permiiting  ohallonglng party t© proceed with Jts pegition
for Judiclal roview, by avolding & war of attrlilon, motlve or effcet, Whnt wo do Is to ovald the
mischtefthnt coutd otherwise oceur IF litigation Is used solely to onuso admbnstrativo doadilnes (0
b0 missed,

“Tho Dosrd found this yeasoning compolling and, having already determtiiod that thio County Codo pennitod tolling
dirtng ongoing lnigation, hiold that tolling Is 11l appropriato dosplto tho passago of tline,

Wiillo this Court finds (ho Bourd's freatment of the Issuo of tolling to bo sound, nowlioro 1 thoe Doard’s
Supplemental oplnion docs 1t addross the Impoct of (ho veguosiod oxtonsion boyond 2017 on tho character of the
nelghborhood, tho apprepilato uso or dovolopmont of adjscent projiery, or tho publlo welfaro, os tho Court of
Appozls directed It to do. Accordingly, its Court shall remmnd this eas back to the Board 5o that It nay addross
and aitleulato lts (indings as (o theso lssuos tint the Court of Ajiponts dlreoted (10 considor.
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